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KanOudam opududHUX HAYK,

doyenm raghedpu meopii ma icmopii depicasu i npasa
3BO «Yuisepcumem Kopoas Jlanuna»

CYTOBA ®OPMA 3AXUCTY B MEXAHISMI 3BABE3IIEYEHHS NUBLJIBHUX ITPAB TPOMAISTH
HA THMYACOBO OKYIIOBAHIU TEPUTOPIL

[TpoGaema 3abe3neueHHs IUBLIBHUX MIPAB IpoMa-
JAH Ha TUMYacOBO OKYITOBaHill TepuTopil YKpainu He
3aJTUIIAE CBOEI aKTyaJbHOCTi. 3akoH YKpainu «IIpo
3a0e3meueHH IPaB i cB0OO/ rPoMadaH Ta IPABOBUH
pPeXuM Ha TMMYacoBO OKYIIOBaHi# TepuTopii YKpai-
Hu» Bix 15 kBiTHA 2014 pory Ne 1207-VII (zani — 3a-
KoH) pasoM i3 IlocTrarmoBoio BepxoBroi Pagu Ykpainu
«IIpo BUBHAHHA OKpPeMUX PalioHiB, MicT, cesuIl i cia
Ionemnsroi Ta JIyrancbkoi obacTeit TMMYACOBO OKY-
IMOBAHUMU TepuTopigMu» Bix 17 6epesus 2015 pory
Ne 254-VIII BigHecam 40 THMYACOBO OKYIIOBAHUX
TepuTopift YKpainu teputopito ABroHOMHOI Pecmy-
oamixku Kpumi ra micto CeBacTomosb, a TaK0K OKpeMi
paiionu, micra, cesnuira i cena [{oHernpkoi Ta JIyras-
CbKOI obJiacTeii.

3asHaueHNM SaKOHOM OyJI0 BHM3HAUEHO, IO Ha
THMYaCcoBO OKYIIOBaHil TepuTopii (30KpeMa Ha Tepu-
topii ABTomomHOiI Pecny6aiku Kpum) Ha cTpor mii
IIBOT0 3aKOHY IMOIINPIOETHCA OCOOJIMBUI IPABOBUIHA
peKuM, 30KpeMa BUMHEHHSA IIPaBOYMHIB, peasisarii
IpaB i cBoOO MIOAMHMY i rpoMagaHNHA (B T.U. I[UBiIb-
HUX IIPaB 0co0u).

Hosonpuiiaaruit 3akon Yxpainu «IIpo ocob.u-
BOCTi Jep:KaBHOI TONITHKHN i3 3a0e3meueHHA Jep-
JKaBHOT'O CYBepeHiTeTy YKpaiHu HAa THUMYAacOBO OKY-
moBaHUX TepuTopiax y [HoHenwkiit Ta Jlyrancbkiii
obmactax» Bim 18 ciuma 2018 pory Ne 2268-VIII,
MOIMMPUB Ha 3asHaueHi Tepurtopii [oHenbkoi i Jy-
TaHCBHKOI 06J1acTel 1if0 IIPaBOBOTO PEXKUMY, BCTAHOB-
nmenoro 3akoHoM YKpainu «IIpo 3abesmeuenns mpas i
¢B00O/] TPOMAJIAH Ta IIPABOBUI PEIKUM HA TUMUYACOBO
OKYIIOBaHil TepuTopii YKpainu».

B cBoix momepesHiX HayKOBMX MyONiKaIifAx Mu
BJK€ 3BEepTAJM yBary, I0 3ampoBaKeHHui IuM 3a-
KOHOM «OCOOJMBUH TPABOBUN PEKUM» 3HAXOAUTH
CBi#l mposB, 30KpPeMa, ¥ BCTAHOBJIEHUX 0CO0IMBOCTAX
3IMiMICHEHHS ITpaBa BJIACHOCTI HA HEPYyXOMe MaifHO Ta
IpaBa Ha CIUAJKYBaHHSA, a TAKOMK IIpaBa Ha CYJOBUI
3aXMCT NUBIIBLHUX IIPaB HA TMMUYaCOBO OKYIIOBaHii
rTepuTopii YKpainu. 3posymino, 1o 3asHaueHi oco-
0JIMBOCTI 3aIIPOBAMKEHO Y 3B A3KY i3 TPUIMHEHHAM
nii Ha TMMYacoBO OKYyIOBaHi#M TepuTopii YKpainm
oprauiB Biagu YKpainu (cymiB, HoTapiary, opraHib
JepKaBHOI peecTpalii peuoBMX IIpaB HA HEPYyXOMe
MaiHo TOI0). 3BMUAKHO, IIT0 caMe 3 IIUMHU IPABOBi-
HOCHMHAMM Hal0iIbIe icHye HeoOXigHicTh iX cymoBo-
T'0 3aXUCTy y 3B’A3KY i3 MPABOBOIO HEBU3HAUEHICTIO
Ta HEMOXKJIUBICTIO IX «0()opMIeHHA» B I103aCyZL0OBO-

My TOPAAKY Ha THMYacOBO OKYIIOBaHi# TepuTopii
Yxpaiau. Pobotu cynoBiii cucreMi fogaB mpuiHATHI
4 mororo 2016 pory 3axon Yrpainu «IIpo BHeceH-
HA 3MiH g0 I{uBijbHOrO TpOIlECYaJbHOTO KOAEKCY
YKpainu 1100 BCTaHOBJEHHA (haKTy HapOJKeHHS
abo cmepTi 0co0M Ha TMMYAacOBO OKYIIOBaHill Tepu-
ropii Ykpaiuu», axkum IIIIK Yxpainu (B pemakimii
2004 poxy) 6yso momoBHeHO craTTeto 257-1 «Ocobiu-
BOCTi IPOBAJ)KEHHA y CIIpaBaX IIPO BCTAHOBJIEHHS
(hakTy HapoKeHHA a00 cMepTi 0co0u HA TMMYACOBO
OKyIoBaHii Teputopii Yrpaiau» (B LIIIK Yrpainu B
pemaxkiii 2017 poKy Texx MiCTHThCS aHAJOTIUHA CTAT-
ta 317). V 3B’a3Ky i3 3a3HaUEHNMH 3aKOHOAABUNMU
3MiHAMHU KUTEJi TUMYaCOBO OKYIIOBAHUX TEPUTOPiH
OTpPUMAJIN «EIVWHUM» IIaHC JierajisyBaTu 3a YKpaiH-
CHKUM 3aK0HOJaBCTBOM HAPOAKEHHS CBOIX AiTei abo
CMepTh 0JIM3LKUX 0Ci6 Ha THMUYACOBO OKYIIOBaHIH Te-
puTopii Ykpainu.

Takum uymHOM, 3a0e3lMeUeHHS NWBLILHUX IIPaB
rpoMajsAH HAa THMYACOBO OKYIIOBAHiN TepuTOpii pea-
JIi3y€eThCA AK Uepes 0COOJMBI IPOIeAypH 3AiCHEHHS
3a3HAauEHUX NUBIJIBLHUX TIPaB, TaK ¥ yepes3 peasisa-
11if0 cyI0BOI (hOPMU iX BaXHUCTY.

Bogunouac mu He 6yaeMo TOPKATHCh OKPEMO IIPO-
IeCyalbHUX TNHUTaHL OOIPYHTYBAHHA [OILIBHOCTL
MiCYIHOCTI IMBiIBHUX CIPAaB caMe MiCIleBUM 3a-
ragpHuMU cygamu Micta KueBa (y 3B’aA3Ky i3 mpu-
IUHEeHHAM OiAJbHOCTI cyniB B ABTOHOMHIN Pecmy-
oxini Kpum), gk 1me BcranoBieno cr. 12 3akony, Ta
MicieBuM cyjgam Ha Teputopii onernbkoi i Jlyras-
CbKOi obJacTeil, K Ile BCTAHOBJIEHO PO3IOPAIKEH-
HAM TroJIoBU BuIroro cremiarisoBaHoro cygy yxpa-
iHM 3 POBIVIANY IMBILIBHMX i KPUMiHAJbHUX CIIpaB
Bimx 02.09.2014 Ne 2710/38-14 (mo mepenbaueHo
3akonoMm Ykpainu «IIpo smilicHeHHA IpaBOCYAASA Ta
KPUMiHAJIHHOTO TPOBAKEHHA Y 3B’ A3KY 3 IPOBEIEH-
HAM aHTHTEPOPUCTHYHOI omeparii» Bix 12 cepmmsa
2014 poxy Ne 1632-VII). IIpore mpucBATHMO CBOE
TOCHTiJKeHHS BUKJIOUHO 3aTalbHOTEOPETUUHUM 3a-
cajaM IpoIecyaJbHOI MifJIBHOCTI, AKi CTOCYIOTHCS
CcymoBoi ()OpMM B3aXMCTy IpPaB Ta OCOOJMBOCTAM ii
3a0esmeueHHA HA THMYAacOBO OKYIIOBAHiNl TepUTO-
pii Vkpaimum. Amke HIIISXOM BCTAHOBJIEHHS B 3a-
3HAUEHOMY 3aKOHi 0COOJMBOTO MeXaHi3My 3aXHUCTy
IUBIIBHUX IIPaB, OepsKaBa (PAKTHUYHO HaMaraiacs
BIIOPATKYBATH MOKJWBI KOH(IIKTH abo 3a yuacrti
TPOMAafSgH 3 THMYACOBO OKYIIOBaHOI TepuTopii, abo
CTOCOBHO HEPYXOMOT0 MalilHa Ha 3a3HAYeHill Tepu-
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TOpil UM peasisallii cCmaiIKoBUX IIPaB; IPU IILOMY, AK
CJIYIIIHO 3ayBasKyIOTh HAYKOBIIi, Jiep:KaBa B3dja Ha
cebe (pyHKITiI0 BupimeHHA Mux KOHQIIKTIB Ha mif-
CTaBl HEI K MPUMHATHX HOPM IIpPaBa, IO BCTAHOB-
JIIOIOTH KPUTEPii CIpaBeJInBOCTI CyCIiapHOTO GIara
i mKroau. [lep:xaBa MOHOIIOJIi3yBasia IIPaBO IIPUMYCY
Jrojielt 10 BUKOHAHHA PillleHb, IPUNHATUX IPU BUPi-
meHHi criopis [1, c. 3].

Or:xe, B MexaHisMmi 3a0eslmeueHHSI I[MBIIBHUX
IIpaB rPoOMa/gH Ha THMUYACOBO OKYIIOBaHill TepuTopii
cymoBa (hopMa 3aXMCTY 3aliMae OCHOBHE, a B O1JIbIIIO-
CTi BUIIAAKiB — UM He eAWHE Miciie cepel (hOpM 0X0PO-
HY i 3aXUCTy MUBiIBHUX paB. AmKe 0e3 3acTOCYBaH-
HA cyAoBoi (hopMHU B3araji HEMOXKJIWBO HOPUIUYHO
oopMuTH HApPOIKEHHSI ab0 CMEpPTh HA THMYacOBO
OKyIOBaHi#l TepuTopili YKpainu Ta B OiibINOCTI BU-
MaAKiB BUPIMINTYA NHUTAHHS peatidamii cIagKkoBHX
mpaB, AKIIO CIAJKOJaBellb MaB OCTaHHE Miclle Ipo-
JKMBAaHHS Ha THMYACOBO OKYIOBaHiil TepuTopii abo,
HaIpPUKJaJ, AKII0 TaM 3HaXO0AMWJIOCh K0T0 HEPyXOMe
MaiHO (SKIIO OCTAHHE MicIle IIPOKMBAHHA CIATKO-
JaBIIA He BigoMme).

ITpore 3asHauena mpobiemMa 00MEKYETHCA TOCITi-
JKeHHAMH 3aTaJbHUX TUTaHb ()OPM BaXUCTY IUBiIb-
HUX IIpaB Ta ii cymoBoi opmu, 1110 6yJ10 BUCBITIEHO B
IOpUANYHi JiTepaTypi TaKMMU BUeHUMHU-IIPOIlECya-
adicramu, ax I'.O. Abosonin, B.B. Byrues, C.B. Bacu-
nbeB, €.B. Bacskosewkuit, K.B. I'ycapos, I'.A. Ku-
ain, 0.0. Kapmaza, C.0. Kopoexn, II.II. Koxecos,
C.I. Yopuoouernko, T.M. fApoBa Ta iH., mpami AKux i
CTaJI TEOPETUYHOI0 OCHOBOIO HAIIIOTO JOCJiIMKeHH.
IIpore B ropuanyuHiii TiTepaTypi aHi BueHi-nuBiIiCTH,
aHi BUeHi-TIpoIlecyaticTy He IPUAIIAIN YBaTru TOCJTi-
JKEeHHIO Cy0BOi (hOpMM 3aXMCTY IUBLIBHUX IIPaB B
MexaHi3Mi 3a0e3meueHH UBIILHNX MPaB TPOMALIH
Ha THMYacOBO OKYIIOBaHi TepuTopii.

Y 3B’A3KYy 3 UM 3IiliCHEHHA XapaKTepPUCTUKU
cymoBoi (hopMHU 3aXUMCTY IIpaB Ta ii poJi AK pi3HOBU-
Iy hopM 3aXUMCTy IIPaB B II1JIOMY, Ta acIeKTH ii pea-
Jizarfii B MexaHi3Mi 3a0e3meueHHA MUBIILHUX MPaB
rpoMajidH Ha THMYAacoBO OKYIIOBaHi# Teputopii i
CTaBUTh 32 METY Hallla CTATTA.

Ockimbkm cymoBa (opMa 3axMCTy IMBLIIBHUX
IIpaB € PiBHOBUIOM 3araJbHOI (DOPMHU 3aXUCTy, TOMY
3 MeTOMOJIOTiUHOI TOUKY 30py HeoOXigHMM € crmovar-
Ky HaBeCTU XapaKTePUCTUKY OCTaHHbBOI AK 3arajlbHO-
IIpOoIecyaJbHOI KaTeropii.

®opMy 3axMCTy NpaBa BUEHi-NPOIECYaJNiCTH BU-
3HAYAIOTh AK AiAJbHICTP KOMIETEHTHUX HOPUCIUK-
MifHUX OpraHiB, CIPAMOBaHy Ha 3axXMCT IIpaBa, a
IpOIlecyaabHi 3aco0M 3aXMCTy IpaBa — Iie IPaBOBi
iHCTPYMEHTH, 3 BUKOPUCTAaHHAM AKUX YIIOBHOBaXKe-
Ha a00 3000B’A3aHA CTOPOHA 3iHICHIOE MPOIECYATbHL
Iii, cipsAMoOBaHi Ha 3aXHUCT i MPUMYyCOBe 3[ilicHeHHA
CBOTO IIpaBa B mepeAbaueHiil 3aKOHOM IOPUCIUKIIIH-
Hiit opmi[2, c. 23]. Ilix popmoro 3axucTy mpaBa, AKa
€ KaTeropieo IpoiecyaJbHOTO XapaKTepy, Ha JYMKY
C.1. YopHooueHKo, CJif po3yMiTy BU3HAUEHY 3aKO-

HOM JiAJbHICTh KOMIIETEHTHUX OPraHiB II0 BaXUCTY
mpaBa, TOOTO BCTAHOBJEHHIO (PaKTUUHMX 00CTABUH,
3aCTOCYBAHHIO HOPM IIpaBa, BU3HAUEHHA CIIOCO0Y 3a-
XUCTY TpaBa i BUHECeHHA Ta BUKOHAHHA DPillleHHA.
3acrocyBaHHA IMepepaxoBaHUX Y 3aKOHI cIIoco0iB 3a-
XHCTY IpaBa, ToOTO BU3HAUEHUX NMPUMYCOBUX 3aXO0-
IiB 0 TIOPYIIIHUKA IIpaBa, 3AilICHIOEThCA He OJHi€e0,
a KisbKoMa (popMaMu 3aXHUCTy IIpaBa. PisHoMaHITTA
(hopMm 3axmCTy NMpaBa COPUYNHAETHCA BILJIUBOM DALY
(haxTopiB — cmermudikoo mpaB, AKi MAIaramTh 3a-
XUCTY UM OXOPOHi; CKJAAHICTIO UM, HABIAKH, IIPO-
CTOTOIO Ii3HAHHA IPaBOBiJHOCUH i mpaB, AKi HaJe-
JKUTh 3aXUIIATH, PiBHEM PO3BUTKY AE€MOKPATUUHUX
MIPOIECiB Yy CYCHiJIBCTBI, IPABOBUMM TPAJUIIIAMU.
YuHHEe 3aKOHOJABCTBO YKpainu mepeadadae cynoBy,
TrPOMAJIChKY, afMiHICTPATUBHY Ta HOTapiaJabHY ¢op-
MU 3aXUCTy Cy0’€KTMBHMX IIPaB i 3aKOHHUX iHTEpe-
ciB rpomajgH Ta opraxisamiii [3, ¢. 10].

Ak sayBaxxye T.M. ApoBa, BCTaHOB/II0I0YN HOPMU
mpaBa i TMM caMUM HaJal0Yu MOXKJINBiCTh BUHUKHEH-
Hd Ha IXHii 0CHOBI IPaB Ta 3aKOHHUX iHTEPECiB, Aep-
’KaBa 3000B’A3aHa mepexdaunTH i BigmoBigay hopmy
ix saxmery. Ha chorogni B ymoBHOBa:KeHOI 0cobu €
BeJuKMH Bubip GopM 3aXMCTy IUBIILHUX ITPAB Ta iH-
repeciB. OfHAK HagBHICTD HEKiIBbKOX (POpM 3axucTy
CTAaBUTDH Iepe] 3aKOHOJABIEM Ta Cy0 €KTOM, IpaBa
YM iHTepecw AKOTO IOPYIIeHi, IPobIeMy pO3Me:xy-
BaHHA iX BuKopucTanud. BigmosigzHo, mepex cy6’ex-
TOM IIpaBa BUHWKAE MUTAHHA PO e(DEeKTUBHICTHL Ta
IOOIiJBHICT, BUKOPUCTAHHA Tiei um iHIIOI (hopMu
3axmCTy (IOpUCAMKITIHHOI UM HEIOPUCAMKIIIHHOI).
OcHOBHE PO3MEKYBaHHA MiK HUMHU TOJISATAE B TOMY,
110 BaXUCT IIPaB i iHTepeciB y opucAUKIiAHIN dhopmi
3IiMCHIOETHCA PiIBHUMMU JEPKABHUMY ¥ TPOMAICHKU-
MU OpraHaMu, i3 BJaCTUBUM KOKHOMY 3 HUX IIEBHUM
MIPOIleCYaJbHIM IOPAAKOM AiAJbHOCTI B paMKax 3a-
raJibHOTO ¥ CIeIiaJbHOTO IPOBaKeHHd, ¥ TOM dac
AK 3aXMCT IIpaB Ta iHTepeciB y HEOPUCAMKITINHIMN
(dopmi BimOyBaeThcAd B paMKax MaTepiaJlbHUX IIpa-
BOBiTHOCHWH 1 3MiHCHIOETHCS, AK IIPABUJIO, CAMUMU
yYacHMKaMu IpaBoBigHOCHH [4, . 292].

Tak, mampuraaz, 0.0. Kapmasa mpomoHye pos-
TJIAJATH 3aXUCT JKUTJIOBUX IIPAB Y NUBLIICTUUHOMY
IIPOITeci K IPOIEeCyaJbHO-IIPABOBY MAil0, III0 MA€ Mic-
1Ie He TiIbKY 3 MOMEHTY IIOPYIIIeHHA, HeBUSHAHHA UK
OCTIOPIOBAaHHSA JKUTJIOBUX IIPaB, a TAKOXK IX BifIHOB-
JIEHHA Y BUKOHABUOMY IIPOIleci, a i 3 MOMEHTY 3Bep-
HEHHA JI0 HoTapiyca 3aiHTepecoBaHOi 0c00H 100 pe-
aJtisarrii i JKMTJIOBUX IIPAB Y HOTapiaJbHOMY IIpolieci
[5,c. 14].

B pamrax mopuciumKIiiiHOI (OPMH 3aXHUCTY
cy0’eKTMBHMX TIpaB i 3aKOHHMX iHTepeciB MoKHA
BECTHU MOBY IIPO 3arajibHUHU MOPAJOK 3aXUCTy IIpaB
y CyZax 3arajbHOI IOPUCAMKINI, rocrmojapchbKux i
TPETENChKUX Cylax, i Mpo CcHelmiaJbHUN MOPALOK
3aXMCTy CY0’€KTUBHUX MUBIILHUX IPaB i 3aKOHHUX
iHTepeciB — aAMiHicTpaTMBHOMY Ta HOTapiaJbHOMY
nopagky saxucty. Ha nornaxn T.M. fposoi, nopeuno



38

IIpukapnamcvruil OPUOUYHUIL BICHUK

BUJIINTHU I1le # aJbTePHATUBHUM MOPAJIOK 3aXHUCTY
IIOPYIIeHNX IUBIIBHUX IIPaB, KOJHU BiIOBigHO 10
BUMOT 3aKOHY, VIIOBHOBaKeHa ocoba BIIpaBi BuOpaTu
Yy 3BePTATHUCA i# 31 CKAprorw J0 JepPKaBHOTO OPraHy
VIpaBIiHHA UM Bigpasy mo cyny [4, c. 292].

Haii6inem moBHY XapakTepucTuky (opMi 3aXu-
CTy IpaBa, Ha Hain morisan, Hagae C.B. Bacuines,
AKuM HopMy 3aXUCTy IIpaBa POSTJIALAE AK BU3HAUe-
HY 3aKOHOM [iAJbHICTh KOMIIETEHTHUX OPTaHiB II0
BaXWCTy IIpaBa, dKa IOJATAaEe y BCTAHOBJEHHI (aK-
TUYHUX 00CTaBWH NIWBLIBLHOI CIIpaBM, 3aCTOCYBaHHIL
BITIOBiIHMX HOPM IpaBa, BU3HAUEHHi cIocobiB 3a-
XWCTY IpaBa i BuHeceHHi pimenHd. Takox BueHUi
HaJJa€ XapaKTePUCTUKY pi3HUX ()OpM 3aXUCTY IIpaBa,
3a3HAYAIOUM, 110 YNHHE 3aKOHOJABCTBO Iepeabauae
CyZOBY, TPOMaJICBKYy 1 aaMiHicTpaTUBHY (hopMuU 3a-
XWCTY IIpaBa, BCTAHOBJIOIOYU MPIOPUTET CYAOBOTO
saxucTy mpaBa. IIpu BcTaHOBJEHHI (hOpPM BaXHUCTY
IIpaBa BpaxOBYEThCA XapaKTep IIpaB i iHTepeciB, ix
cripHicTs a60 6e3cmipHicTh, HEOOXiIHICTD OMEPATUB-
HOTO 3aXMCTy Ta inmi ¢axropu. 3araibHOBU3HAHO,
ITI0 HAMOLIbII JOCKOHAIOI0 ()OPMOIO 3aXUCTY IIPaBa €
cyznoBa (opma [6, c. 756—758].

fAx caymao 3Beprae yeary C.I. HopHOOoueHKO, ce-
pex HasBaHUX (POpPM 3aXMCTy IIpaBa IMPOBITHY POJb
Bifiirpae cyzoBa (popma gK yHiBepcasibHa, iCTOPUUHO
copMOBaHa, [eTaJbHO perJaMeHTOBaHA HOPMaMU
IIUBiIBLHOTO IIPOIECYaTHHOTO IpaBa. BoHa 3abestme-
yye HafiliHi rapaHTil NMpaBUJIBHOTO 3aCTOCYBaHHA
3aKOHY, BCTAHOBJIEHHA peaJibHO iCHYIOUMX IIpaB Ta
000B’3KiB cTOPiH. 3aXUCT MOPYIIEHUX IPAB JIOAUHN
cynoM Haubimbi eeKTuBHUY i MuBitisoBanmit. [i-
AJBHICTD CYZiB € IeMOKPATUYHOIO (DOPMOIO BaXHUCTY
IpaBa, OPieHTOBAaHOIO HacaMIlepeJ Ha 3aXMCT IpaB i
3aKOHHUX iHTepeciB rpoMajdH, a TaKOX y BU3HAUe-
HUX MeXXax ¥ opranisamnii [3, c. 10].

T.M. {poBa, BusHawuu CyJ0By (opMy 3axucTy
OJlHi€I0 3 OCHOBHUX (DOPM 3aXMCTy MUBIJIHHUX IIpaB
Ta iHTepeciB (iswuHMX i OPUANYHUX 0ci0, HATOJIO-
ITye, IO Y CUCTEMI JIep:KaBHUX OPTaHiB, 10 3abes1e-
YYIOTh 3aXMUCT IUBILIBHUX IIPaB i 3aKOHHUX iHTEpeciB
cyn 3aiiMae 0co0JIiMBe Miclie, 3HAUEHHSA SKOTO Cepef
IIPABOOXOPOHHUX OpPraHiB mocriitHo 3pocrae. Oco-
OJMBe MicIie CyAy B CHCTeMi IOPUCANKITINHNX OPTaHiB
BUIIJIMBAE 3 KOHCTUTYIIHHOTO IOJIOKEHHA IIPO Te,
1[0 IIPaBOCYAAA B YKpaiHa 3MiCHIOETHCSI BUKJIIOU-
HO cynoM (ct. 124 Korcrurynii Yrpainu). [IpaBo na
CYIOBU 3aXMCT CY0’€KTHMBHUX IWBILIBHUX IPaB Ta
iHTepeciB rapaHTOBAaHO 3aKOHOM Oyab-aKiit 3ainTe-
pecoBawiii ocobi. Tak, crarta 55 Koncrurymnii Yrpa-
imm mporosomye: «KoXHOMYy rapaHTyeThCSA CYmIO-
BUit 3axmcT mpaB i cBobox». Ile o3mauae, mo-mepie,
IPUHIUI 3aTaJbHOCTI CYJOBOTO 3aXUCTY; II0-APYTe,
000B’ 30K JepiKaBU 3aXUINATH U rapaHTyBaTH IIpa-
Ba 1 cBOOOIU TPOMAISAH; II0-TPETE, HETIPUITYCTUMICTh
00MeKeHHSA MOJKJIMBOCTI CyZIoBOTO ocKap:keHHA. Cy-
noBa (hopMa 3axXuCTy Hajae Oinblli, B TOPiBHAHHI 3
iHmMuUME opMaMu 3aXUCTY, TapPaHTiI [J1d BUHECEHHA

3aKOHHOTO i 00I'DYHTOBAHOTO PillleHHSA II0 CIIPaBi i €
OJHi€I0 3 HANOLMBII MPHUCTOCOBAHUX /IS BUPIiNTEHHS
CIIPaB, 1110 BUHUKAIOTH Y Pasi mopyuIeHHsd cy0’ eKTuB-
HUX OWBiJIbHUX IIPaB Ta inTepeciB. Tak, y cuopax, mo
BUILIMBAIOTE i3 MUBIILHUX MIPABOBiTHOCHH CY0’ €KTH
3aiiMalOTh PiBHE IIPaBOBE CTAHOBWUIIE IIO BiTHOIIEH-
HIO OJMH J0 OJHOTO, a B CyAi iM 3a0e3meuyeThes I0pu-
nuuHA piBHiCTH [4, ¢. 292].

XapaxkTep cynoBoro saxmucty, ax muire C.B. Ba-
CUJIBEB, JO3BOJISIE BBAKATH HOT0 VHiBEpCAJbHUM, a
TOMY Ha#OiIBIN e)eKTUBHUM CIOCOOOM 3aXUCTY IIO-
pylIeHuX mpaB i cBo6ox ocodu. OCHOBHOIO PHUCOIO CY-
JOBOTO 3aXHCTy € HOoro HeoOMe:KeHicTh abo 3araisn-
mHictb. CymoBa (hopMa B3aXWCTy, 3a TBEPHKEHHIM
BUEHOT'0, XapaKTepU3yeThCsS HACTYIHWMH IIepeBa-
ramu: 1) cymoBUH 3aXMCT MOIIKUPIOETHCA HA HeoOMe-
JKeHe K0JIo 0ci0; 2) cyZoBOMY 3aXHCTy MifIATaioTh
Bci 0e3 BUHATKY IpaBa i cBoOOAM, IO HAJIEXKATh iH-
IWBiTy, K B cuiy mpAMoOi BKasiBku Komermrymii
YKpaiHu Ta iHIMUX BaKOHIB, TaK i He 3aKpimieHi
HOPMATHBHO, ajie AKi He cymepeuaTh 3aKOHY; 3) 3a-
XUCT 3AiMCHIOE cHellialbHUM opraH — Cyx, CTBOpe-
HUH TiTBKY IJId POSTJIAAY CIOPiB IIpo mpaBo; 4) cyxm
BUPIiITye 3aABJeHi BUMOTH Ha OCHOBI 3aCTOCYBaHHSA
HOPM IMBiJIBHOTO, CiMelHOT0, TPYAOBOTO Ta iHIIIOTO
mpaBa B MOPAAKY IMBiIBHOI ropucaukiii; 5) obcra-
BUHU CIIPABU AOCTIIKYIOTHCA B PeXUMi IUBLIHHOL
IIpoIecyaJbHOI (pOpMU, SKa rapaHTye 3aKOHHICTD i
00T'PYHTOBAHICTH BUPIIIEHHS CIOPY; 6) 3axmeT 3iii-
CHIOIOTH HEeyIepemKeHi cyaai; 7) B posTJIALi CIIpaBu
0epyTb aKTUBHY Y4acTh CTOPOHU CIIOPY Ta iHIITi 3a1ri-
KaBJeHi ocobu. Ile migBuiye eekTuBHICTS Cym0BOI
TpoIeypPH i, B KiHIIEBOMY IiICYMKY, CIIPHUAE IPaBo-
BOMY BMXOBAHHIO rpoMafAH. TaKuM YMHOM, CYZOBa
(dopMa 3axmCTy HAMOIJIBINT TMPHCTOCOBAHA A0 BHUPI-
IIIeHHA CIIIPHUX i CKJIaTHUX TPABOBUX IIUTAHD B CHLITY
IeTaJbHOTO PETyJIOBaHHA NOPANKY PO3IJVIALY CIIpaB
3a YUaCTIO 3aIliKaBJIeHNX 0Ci0, HaABHOCTI BCeOiUHMX
rapaHTiii BMHECEHHSA 3aKOHHOTO i OOI'PYHTOBAHOTO
pimennsa. Ciif 3a3HAUNTH, I[0 B CUJIY IILOTO BOHA He
MO:Ke 3a0e3IeunTy OIepaTuBHiCcTh 3axucty. Lle € oa-
Hi€l0 3 IPUYMH iCHyBaHHA iIHMUX (HOPM 3aXHUCTY IIpa-
Ba i BIOCKOHAJIEHHA Cy0BOI (hopMu, BBeeHHA (popM
CIIPOITEHOI CYIOBOTO 3aXMCTY, HAIPUKJIAA HAaKa3HO-
ro mpoBa;KeHH4 [6, ¢. 756—758]. Ha moxi6bHMx mepe-
Barax cymoBoi (hOpMHU 3aXUCTy IIPAB HATOJIOIIYETHC
11 B iHImMUX 10puAnYHUX opanax [7, c. 14-15].

IcHyBaHHA CymiB, K Ie CBOTO Yacy BBaKaB [0-
peBosOIiliHNE mpomecyandict €.B. BacbKoBChbKuii,
BUKJIMKAHO HEO0XiIHICTIO KOHKPEeTU3yBaTH abCTpaK-
THi HOPMU TIpaBa JJIA 3aCTOCYBaHHSA IO OKPEMUX BU-
magkiB. Cyau € TaKMM YMHOM IIOCEPEeJHUKAMU MijK
3aKOHOM i KHUTTAM; IIOCepeJHUKaMM, HeoOXigHuMu
TOMY, III0 3aKOHW He MOXKYTb 3aCTOCOBYBATH cebe
cami. Bycramu cyaniB roBoputh 3akoH... Ilum o0y-
MOBJIIOETHCA HE3MipHO BeJWKe 3HAUEHHS TapHOTO
Cyny AJIA HOPMAaJbHOTO DPO3BUTKY Jep:kaBu. Bin €
OTIOPOIO ITPABOBOTO IOPAAKY; BiH IPUBOJUTH BaKOHU
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B KMTTH; BiH Bi/IHOBJIIOE TIOPYIIIEeH] ITpaBa i Kapae 1o-
PYIIHUKIB; 3aBOAKU HOMY JIOAA MOMKYThH CIOKiHO
KOPUCTYBATHCA CBOIM MaliHOM i IJToJaMu CBOEI IIparri
[8,c. 22].

Cyn — oprau gep:xaBu. Bim 3milicHioe He Juime
IpollecyaJbHO-IPABOBY, aje U ep:KaBHO-IIPABOBY
TisIBHICTD i, 3MICHIOIOYN IPABOCYAILSI, OTHOYACHO
mepeOyBae i B Jep:KaBHUX Ta IPOIECYaJbHUX Bif-
HOcHHAX. SIK cy0’€KT mpolecyalbHUX BiTHOCHH CY
XapaKTepU3yeThCA TUM, IO BiH HAIi1JIeHWH IIOBHOBA-
JKEeHHAMU, IO JO3BOJISIOTH 3aiMaTH KepiBHE CTaHO-
BHUIIIE B IPOIeCYaJbHUX BigHOCHHAX [9, c. 28].

AHanis MUBiIEHOTO IPOIECYAJbHOTO 3aKOHOIAB-
ctBa, Ha TyMKy K.B. I'ycapoBa, mosBosse 3pobutu
BUCHOBOK IIPO Te, IO IIPABOCYAJA — Ile HisJbHICTH
OpraHiB Cy/[0BOl BJIagM, AKAa MOB’A3aHA HE TiILKHU 3
BUPIINIEHHAM i POSTJIAZOM CIIOPiB IIPO IPABO IUBiJIb-
He 1 mpaBoBux KoHQJiKTiB. Hampuknazn, cmpaBam
OKPEMOT0 ITPOBA/JKeHHA B IIUBLJIHLHOMY IIPOIlEeCi mpa-
BOCYIHUI XapaKTep AiAJBHOCTI CyJy BU3HAUAETHCA
IPeIMEeTOM CYIOBOTO PO3IJIAAY. 3 HUM IIOB’s3aHA i
cuenudiuna mpouenypa (dopma) cymoumucTBa. -
AJBHICTD CyJy B I[bOMY IIPOBa/}KeHHi Ma€ yCTaHOB-
ynil xapakTep, OCKiJIbKY IPU POBTJIALI IUBIIBHUX
CIIPaB y MOPAAKY OKPEMOTO NPOBaJKeHHA He MOBU-
HEH MaTHu Miclie cirip mpo npaBo IuBinbpHe. IIpegme-
TOM IifIIBHOCTI CYAYy B OKPEMOMY IIPOBA[KeHHi €
BCTAHOBJIEHHS OpUANYHUX (GaKTiB abo craHiB y cy-
BOpO TepexdaveHiit mporecyanabHi dopmi i 3a Bif-
CYTHOCTi, K 3rajlyBajiocd BUIIE, CIOPY IIPO IIPaBO
nuBinsHe. 3 mporo K.B. I'ycapoB poOuTh BHCHOBOK
PO Te, IO IIPABOCYAA OXOILIIE CO00I0 HE TiMIbKM
posriaAx i BupilleHHA copiB i KOH(IIKTIB y pis-
HUX cepax CYCIJIBHOTO JKUTTH, aje ¥ poJb CyAy B
AKUX-HeOYIb CYCHiMIbHMX BiTHOCWMHAX, BPETYJIHOBA-
HUX HOpDMaMH{ IIpaBa 3a HasABHOCTi BOJIEBUABJIEHHA
3ariKaBJIeHUX 0Ci0 Ha POBTJIAL CYZOBUMHU OpPraHAMMU
IOPUAUYHUX CIPaB i mpu 060B’ A3KOBOMY BigHECEHHL
Ha 3aKOHO/IaBYOMY PiBHi TaKMUX CIIPaB [0 BiJaHHA CY-
IiB MuBiibHOI FopueaunKIii [10, c. 20-21].

HignsHicTs cyny, ak nucas T.M. f6aoukoB, nepe-
CJiaye MOABIHY MeTy: BiTHOBJIIOBATHU IIpaBa, yTBEP-
oxyBaTti mpaBa. CucreMa cymoBuX [iif, 10 MAlOTh
Ha MeTi: 1) a00 0XOPOHY NUBiIBHUX IIPAB 3 IPUBOLY
IOPYIIIeHH a00 CIIOPY PO IpaBo, abo 2) BCTAHOBJIEH-
HS Ta OrOPOIKeHHA IMBIIbHUX IIPaB HA BUIAMOK iX
MOPYITleHb, HAa3UBAETHCA ITUBIIBHUM CYAOUMHCTBOM
[11,c. 8].

Haii6insm moBHY medinimito mpaBocyansd, Ha HAII
moraan, gas I A. HKunin. Bigmosigmo mo mei, «mpa-
BOCYJs Y IMBLIBHUX CIPaBax — TO HisJIBHICTD CyIiB
3arajbHOI Ta apOiTpaskHOI IPHUCAUKINI 3 POSTIALY
i BupilleHHs BigHeceHWX IO iX BiaHHA IUBIJIBHUX
CIpaB, IO 3MiACHIOETHCA BiAIIOBIAHO IO IOPSAIKY,
BCTAHOBJIEHOTO HOPMAMM IIMBLIBHOTO Ta apbiTpa-
HOTO TIPOITECYAJbHOTO IIpaBa, i 3abesmeuye 3axumCT
mpaB, ¢BOOO/ Ta 3aKOHHUX iHTepeciB yYacHUKIB ITU-
BismbHOTO 000pOTY>» [12, . 42].

B ropuanuniit miTepaTypi CayIIHO 3ayBasKy€eThCA,
IIT0 3aXUCT Y0’ €KTUBHUX IIPaB i iHTepeciB 3pificHIO-
€ThCA B paMKax MaTepiaJbHIX 0XOPOHHUX IIPABOBiJ-
HocuH. Ta oOcTaBuHa, 110 CYJOUMHCTBO — HAWBAK -
Bima ropucaukKIliiina Gopma 3axucTy cy6 €eKTHUBHUX
IpaB Ta iHTepeciB, He O3HAUAE, IO CY[ € CY0’ €KTOM
OXOpOHHMX mpaBoBigHOCHH. Cyn — cy0’eKT mpole-
CyaJbHUX TPAaBOBiIHOCMH AK DiBHOBUAY OpraHisa-
miiHuX npaBoBigHocuH. Ili MpaBoBiIHOCUHY MaOTh
Ha MeTi BIOPAIKYBaHHA, HOpPMAJi3allito IPOIeciB B
«OpraHi30BaHUX» MaTepiaJbHUX IIPAaBOBiHOCUHAX.
MartepiajibHi NpPaBOBiAHOCMHU — IIPEAMET CYAOBOL
misgabHocTi. I{lMBiTbHO-IPABOBi OXOPOHHI BiTHOCHHU
MOXKYTb OyTH peanizoBaHi AiaMM caMuX Cy0’€KTiB
nux BigHOCHH 0e3 yuacTi cyay. Koau Takoi peaisa-
mii He BinOyBaeThCs, BUHUKAE CIip, KoOH(IIKT. Bu-
pimryrouu #oro, cyJ IPUMYCOBO 3[IiliCHIOE 0XOPOHHI
MPaBOBiIHOCWHY i THM CAMUM 3aXUIIAE PEryIATUBHL
IpaBOBigHOCHHY a00 3aKOHHI iHTEpecH mMoTepIiIoro.
3axoay 3aXWCTy Iif BILIMBOM CYOBOI AisIBHOCTL
peari3yioThbesa B paMKaX OXOPOHHUX IIPAaBOBiTHOCHH
MiK cTopoHamMu lopuawyHOi cmpasu. Ilpu mpomy
cyn He crae ix cy6’extom. Moro saBjaHHA moiArae
B TOMY, 1100 JOCTiANTH IepeayMOBM MaTepialbHUX
IMpaBOBiHOCKH, iX cy0’eKTHUI CKJax i 3MicT, KOH-
KpeTHU3yBaTH IIpaBo MOTEPIIiJIoro Ha BaXUCT 1 Kopec-
MOHYIOUni ToMy 000B’ A30K MOPYITHWKA IIpaBa i 3a-
OesmeunTy ix peasiszarnimo [13, c. 8].

IIpoanasisoBaHi HaMU BUIIE TEOPETUYHI IIigX0aM
10 BUBHAUEHHA Cy0BOI (JOPMU 3aXMCTY MpaB A03BO-
JIAIOTh 0XapaKTepuayBaTU CYJ0BY (DopMy 3axucry
1paB Ir'poMajdgH Ha TMMYacoBO OKYIOBaHi# TepuTo-
pii. Amamis HaBeJeHNX BHUIIle IOJOKEHb 3aKOHOIAB-
CTBa [I03BOJI€ BiIBHAUNTY BaIKJIUBICTD CYy10BO1 (Op-
MM 3aXHUCTy IIUBLIBHUX NIPaB I'POMaAH, AKIIO OAUH
3 eJIeMeHTiB I[MBiIbHUX MPABOBiAHOCUH IIOB’ S3aHMH
3 THMYACOBO OKYIIOBAHOIO TepuTopieto YKpainu (abo
cy0’eKT IpaBOBiHOCKH IIPOKMBAE HA 3a3HAUECHI Te-
puTopii; ab0 00’eKT TPaBOBITHOCKH — HEPYXOMe Maii-
HO 3HAXOJUTHLCA HAa Iifl TepuTopii; ab0 OPUAMIHII
(hakT, HampuirJgan (aKT HapOIKeHHA abo cMepTi,
cTaBCA Ha 3asHaueHi# rTepuropii). Ilpuuomy mep:ra-
Ba Ha 3aKoHOAaBuoMy piBHi (Ha piBui LIIIK Yxpainn)
BiHECSIA 10 BUKJIIOUHOI IOPUCAUKILII CYAy BCTAHOB-
JIeHHA (haKTiB HapOJ KeHHA i cMepTi HA TMMYACOBO
OKYTIOBaHil TepuTopil YKpainu, BijaBIu mepeBary
BUKJIIOUHO CYIOBi# (hopmi 3axmcTy B il chepi mu-
BiIBHMX BiTHOCWH, BOZHOYAC 3AJHUIIUBIIN BUKOPH-
CTaHHA TaKol CyZ0BOi (hOPMU 3aXMCTy BUKJIOUHO HA
3acajfax JUCIO3UTHUBHOCTI, TOOTO JIKIIIE 38 HAABHOCTI
BOJIEBUAIBJIEHHS B3aiHTepecoBaHWX OCi0 3mificHUTH
BCTAHOBJIEHHA 3a3HAUEHUX IOPUIUUYHUX (PaKTiB came
B Taki# (popMi 3 METOIO IOJAIBIIOI AePKABHOL pee-
cTpallii 3asHauYeHUX OPUAMYHKX (PaKTiB B OpraHax
PAIIC. I xoua BcTaHOoBIeHHA GaKTy HAPOMKEHHA i
cMepTi oco0M HAa TMMYACOBO OKYIOBaHiNl TepuTOpii
3IiMCHIOETHCA B IOPAAKY IMBILIBHOTO CYZOYMHCTBA
3a TMpaBUJIaMM OKDPEMOTO IIPOBAKEHHA, B AKOMY
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CIIOpY TIPO MPaBO IMBiJbHE He BUPIIIYIOThCA, BCE
OJHO MU BBaKa€Mo, III0 TaKa JifAJIbHICTD € IIPAaBOCY/I-
JAM 1 HaJIeXKUTH JI0 CYA0BOI (POpMU 3aXUCTY IIPaB.

Bogrouac, Ha HaIIy OYMKY, iCHye IuUTaHHA [0-
IIiJIBHOCTI BMKOPHCTAHHS caMe CyJoBoi (hopmu 3a-
XWCTY TIpaB JJiA BCTAHOBJIEHHA ()aKTiB HAPOA KEeHHA
i cmepTi ocobm Ha TEMUACOBO OKYIIOBaHi# TepuTopii,
aJi’Ke TaK UM iHaAKIIe 3adBHUK II0Jja€ [0 CYAY AOKa-
31 — TOKYMEHTH (30KpeMa MeIMYHi Ha miJTBepIKeH-
HA (aKTy HapomKeHHS abo cMepTi), BujgaHi ycraHo-
BaMM OKYIIAIliHOI B HA THMYACOBO OKYIIOBAHiM
reputopii. IIpore, Ax mpsamo mepexbaueno ct. 9 3a-
KOHY, HeIifiCHUMY BU3HAIOTHCS JIUIIE aKTH (pilleH-
Hs, TOKYMEHTHU), BUAaHi OyAb-IKUMM OpraHaMU Ta
ix mocamoBumu i cay:xOoBuMu ocobamu. Ilpore, me-
JUYHIi yCTAHOBY He €, Ha Hallle IePeKOHAHHA, TAKUMUI
opraHamu (OCKLIBKH IIifi CJIOBOM «OpTaH» 3a3BWYail
PO3yMiIOTh OpraH BJaagu ad0 OpraH MiCIIeBOTO caMo-
BPAAYBaHH). A BifTak, BUAaHi HA TMMYAacOBO OKY-
MoBaHil TepuTOpil YKpaiHU MeJUUHUMHU YCTaHOBAMU
MeJIWYHI TOKYMEHTH MalyTh HEJOIIILHO BBAKATH
TaKNMH, III0 MiATIafaoTh i 3a00poHy cT. 9 3axony.
Binsie Toro, u. 4 ct. 9 3akony npaMo mepexbdadueHo,
1[0 BCTAHOBJICHHA 3B SI3KiB Ta B3a€MOMid OpraHiB
Jep:xaBHOI BIagn YKpainu, ix mocagoBux ocid, opra-
HiB MiCIIeBOT0 CAMOBPSIYBAHHS Ta X ITOCAZOBUX 0Ci0
3 HEe3aKOHHUMHU opraHamu (IocafoBUMHU 0coDaMu),
CTBOPEHMMH Ha THMYAacOBO OKYIIOBaHill TepuTOpii,
JIOIYCKA€EThCSI BUKJIIOYHO 3 METO0 3a6e3meueH s Ha-
IioHANTBHUX iHTepeciB YKpainu, 3aXUCTY 1paB i cBO-
0on rpoMaiaH YKpaiHu, BUKOHAHHS MiKHAPOTHUX
JOTOBOPiB, 3rojja Ha 000B’I3KOBiCTh SKMX HagaHa
Bepxosnoto Paznoro Ykpainu, cupudHHA BiZHOBJIEH-
HIO B MeXKaxX TMMYacoBO OKYIIOBaHOI TePUTOPil KOH-
CTUTYIIIHHOTO Jany YKpainu. 3 IbOr0 IIOJOMEHHS
3aKOHY BUILIHBAE, III0 BCTAHOBJIEHA BKA3aHOIO CTAT-
Teio 3a00pOHA He Ji€, AKIIO I Heo0XiMHO BUKJIIOUHO
3 METOI0 3aXMCTY IIpaB i cBOOO rpoMagaH YKpaiuu.
A mpu BcTaHOBNEHHI (haKTiB HAPOMKEHHA i cMepTi
HeoOXiHiCcTh 3aXMCTY mpas i cBoOO L rpoMagsaH YKpa-
iHu € oueBUAHOI0. ToMy 3a3HaueHi PUAUYHI HaKTH
MOTJI O BCTAHOBJIIOBATUCH B AAMiHiCTPATUBHOMY IIO-
PAIRY, HampuKJIax camuMu opranamu PAIIC.

B okpemomy mpoBajKeHHI TaKOX MOMKYThH BCTa-
HOBJIIOBATHCH ¥ iHII (hakTH, HEoOXimHi HampUKIaL
IJ1s peaJtisalrii ocoboo mpaBa Ha CIIAJKYBAHHSA, AKIIO
CIAAKOJaBeIb IIPOKUBAB HA TUMYACOBO OKYIIOBAHiH
TepuTopil YKpaiHu. B mo30BHOMY K IIPOBajiKeHHIL
MaloTh BUPINIyBaTUCH CIIOPH III0Z0 HEPYXOMOT'0 Mai-
Ha, PO3TAIIOBAaHOTO HA TMMYAacOBO OKYIIOBaHii Tepu-
topii, abo momo pearisarii mpaBa Ha cIaAKyBaHHI,
SKINO CIIAQZKOEMEIlh MaB Ha THMYacOBO OKYIIOBaHil
TePUTOPil OCTAHHE MicIle IPOKUBAHHA.

IIpu 3acTocyBaHHi cy0BOi (hOPMU BaXUCTy MpaB
BUKOPHUCTOBYIOThCA I CIIEeIiaJibHi IIpoIlecyaIbHi 3a-
co0u — mepenyciM Ie iHCTUTYT TepuTopiaabHOI mif-
CYIHOCTI IMBIIBHUX CIIPaB YiTKO BUBHAUEHUM Mic-
IIEBUM B3araJbHUM CyJaM, & TaKOK BCTAHOBJIEHUM

ct. 12-1 3aKoHY MOPANOK BUKJINKY B CYZ Ta IOBi-
IOMJIEHHS IIPO CY/I0Be pillleHHA, AKII0 OCTaHHS Bif0-
Ma ajpeca MicIls IpoKMBaHHA (mepe0yBaHHS), Mic-
IIe3HAXOKeHHA YU MicIA pobOTH YIACHUKIB CIIpaBuU
3HAXOAUThCA HA TMMYACOBO OKYIIOBaHii TepuTopil
(mna repuropitt Jomenbkoi i JIyrancekoi obiacreit
MOPAJOK BUKJUKY B CYJ Ta MOBiJOMJEHHA IIPO CY-
noBe pimeHHA BuaHaueHO cT. 1-1 3akomy Ykpainm
«IIpo spmilicHeHHA TpaBoCyAiA Ta KPUMiHAJBbHOTO
TPOBA/’KEHHSA V 3B’ 3Ky 3 IMPOBEIECHHAM aHTHUTEPO-
pucTuuHOi omeparrii» ). CToCOBHO BCTaHOBJIEHHSA (aK-
TiB HApOKeHHS i cMepTi ocobu, TO B miit KaTeropii
[IUBIIBHUX CIPAB CIEMiAJIbHUM IPOIECyaJbHIM 3a-
co0oM BHCTYIIa€ TaKOK momaTKoBo crarta 317 IIIIK
Yxpainu «OcobauBoCTI TPOBAIKEHHA Y CIIpaBax Ipo
BCTAHOBJIEHHS (DaKTy HApOMKeHHI ab0 cMepTi ocobu
Ha THMYacOBO OKYIIOBaHil TepuTopii YKpainu».

Takok BapTO 3ayBasKUTHU, 10 OCKIIBKHU B CYyIOBY
(opmy 3axmcTy IpaB BKJIIOYAETHCA TAKOXK ¥ BUKO-
HaHHS CYJOBOTO PillleHHA, TO B MeXaHi3Mi 3abese-
yeHHA IUBLILHUX IPAB I'POMA/IIH Ha THMYACOBO OKY-
TOBaHi# TepuTopii Takuil eJeMeHT, AK BUKOHAHHA
pillleHHA Mae€ MeBHi 0c00IMBOCTi, OCKIIBKH TYT BAPTO
BECTH MOBY He PO «BMKOHAHHA» CYIOBUX pillleHb
«IIpO TPUCYIKEeHHA» AK MPUMYCOBUN MexXaHi3M ue-
pes mep:KaBHY BUKOHABUY CIy:KOy, a caMe Ipo pea-
JIi3aIio cyIoBUX PillleHb «IIPO BUBHAHHI» a00 «IIpo
IePeTBOPEHHA» B OpraHax Bjaau (y HoTapiyca — mpu
peayisarii cmafikoBUX IIpaB; y JeP:KaBHOTO PeecTpa-
TOpa — IPHU peaidalii mpaBa BJIACHOCTI Ha HEPyxXoMe
Mmaitno; B opranax PAIIC — mpu nep:kaBHi# peecTpa-
1ii pakTiB HApomKeHH i cMepTi ocobm).

Or:xe, IpoBegeHe HAMU AOCTiIKEHHSA CBiIUUTH,
170 Cy0Ba (popMa 3aXMCTY IIPaB B MeXaHi3Mi 3abese-
YeHHA IUBLILHUX IPAB I'POMA/IIH Ha THMYACOBO OKY-
moBaHi# TepuTopii YKpainu mae psan ocoO0JUBOCTElH,
BCTAHOBJIEHMX BaKOHOM cCaMe 3 METOI0 CTBOPEHHS
e()eKTUBHOTO MeXaHi3My peasisarii ocobamu ixmix
IUBIILHUX TIPAB B IPABOBiIHOCHHAX, OB’ ABAHUX i3
TUMYacOBO OKYIIOBAHOIO TEPUTOPi€I0 Y KPaiHU.
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Anorania

Jdyyvra I'. B. CynoBa (opma 3axucty B MexaHismi
3a0e3neyeHHs NUBLIBHUX MPAB IPOMAASIH HA THMYACOBO
OKymoBaHiil Tepuropii. — Crarr4.

Buknagatorbesa BecTaHOBIeHI 3akoHOM YKpainu «IIpo
3a0e3IeueHHs 1IpaB i cBo0OJ IPpOMaiAH Ta MPABOBUM pe-
JKMM Ha THMYacOBO OKYIIOBaHil TepuTopii YKpaiHu» oco-
OJsmBOCTI 37iliCHEHHA TpaBa BIACHOCTI Ha HEPYXOMe MaitHO
Ta IIpaBa Ha CIaJKyBaHHA, a TAKOXK IIpaBa Ha CYJOBUI 3a-
XUCT I[MBiILHKUX IIPAB Ha THMYACOBO OKYIIOBaHil TepuTOpii
Yxpainu. HaBogarscsa moraany BueHNX Ha POpMY 3aXUCTY
ImpaB B3araJji Ta Ha cynoBy (popmy 3oxpema. [loBoguThed,
IO B MeXaHi3Mi 3a0e3meueHHsA IMBIIBHIX IIPaB IPOMAaIAH
HA THMYacOBO OKYIIOBaHi#l TepuTopii cymoBa opMa 3axu-
CTy 3aiiMa€ OCHOBHE, a B OiJIbIIOCTI BULIAAKIB — UM He €11-
He MicIle cepeZ (hOpM OXOPOHY i 3aXUCTY IUBLIBHUX IIPaB.
IaeThcsad XapaKTepPHCTHUKA CYHOBOI (JOPMU 3aXUCTy IIPaB
Ta ii posi AK pisHOBUAY (HhOpPMU 3aXUCTY, T4 BUOKDPEMJIIO-
I0ThCS acleKTH ii peasisamili B MexaHismi 3abesmeueHHS
OWBLIBHUX IIpaB TPOMAJAH HA THMYACOBO OKYIIOBaHil
TepuTopii. PosKpuBaoThCA CIEIiajdbHI IIPOIECyaNbHi
3aco0u, 1110 BUKOPUCTOBYIOThCS IIPY 3aCTOCYBaHHI CyIJ0BOI
(opmu 3axucty npas. OOIPYHTOBYETHCS, 10 CYA0Ba (Pop-
Ma € e()eKTUBHUM MeXaHi3MOM peasisalfii ocobamu ixHix
IIUBiILHUX TIPaB B MPAaBOBiAHOCHHAX, TOB’I3aHUX i3 THM-
YacoBO OKYIIOBAHOIO TEPUTOPi€I0 YKpaiHu.

Karwouosi crosa: muBiiapHI mpaBa, ¢popMa 3aXKUCTy Ipa-
Ba, cyZoBa (hopMa, 3abe3meueHHd ITUBLIbHUX TPAB, THMYAa-
COBO OKYIIOBaHA TEPUTOPifA, IPOMAAAHHU, IPABOCYALA.

Annoramusa

Jdyyxaa I'. B. Cyne6Has (hopmMa 3aIUTEI B MeXaHU3MeE
o0ecreueHNns rpaKIaHCKUX MPAB IPak/aH Ha BPEMEHHO
OKKYNMPOBaHHON Tepputopuu. — CTaThd.

Wsnararorcsa ycTaHoBIeHHbIE 3aKOHOM YKpaumusl «00
obecrieueHNN IpaB #U CBOOOZA TpaKAaH M IIPaBOBOH pe-
JKUM Ha BPEMEHHO OKKYIIMPOBAHHOM TeppUTOPUU YKpau-

HBI» 0COOEHHOCTH OCYIIECTBJIEHUS IIpaBa COOCTBEHHOCTHU
Ha HeIBIKMMOe HMYIIECTBO U IIpaBa Ha HacJelOBaHIe,
a TakJKe IMpaBa Ha CyAeOHYIO 3alUTy I'PaKJAHCKUX IIPaB
Ha BPEeMEHHO OKKYIHMPOBAHHOW TepPUTOPHUM Y KPAWHBI.
IIpuBogATCA B3TJIAABI YUEHBIX HA (OPMY Bal[UTHI IPaB
BooOIIIe U Ha cyAebHyI0 hopMy uacTHOCTH. [JOKa3kIBaeTCH,
YTO B MEXaHM3Me 00eCIIeUeHNns IPaKIAHCKUX IPAB IPaK-
IaH Ha BPeMEeHHO OKKYIIMPOBAHHOI TePPUTOPUY CyIe0HAT
(opMa 3aIUTHl 3aHMMAaeT OCHOBHOE, a B OOJBIIMHCTBE
CJIyuaeB — HEe eJUHCTBEHHOE MECTO CpeAu (POPM OXpaHEI
1 3alUTHI IPAKIAHCKUX IpaB. JlaeTcs XxapaKTepUCTHKA
CyZe0HOM GOPMBI 3aIUTHI IPAB U ee POJIU KaK PasHOBU]-
HOCTU (DOPMBI 3aITUTHI, ¥ BBIAENAIOTCS aCIeKTHI ee pea-
JIM3AIMY B MeXaHuaMe 00eCIleUeHUs IPaXKIAHCKUX MPaB
rpakIaH Ha BPEMEHHO OKKYIMPOBAHHON TEPPUTOPUU.
PackprIBaoTCA cIenuanbHbIe IPOIECCYaJbHBIE CPEACTRA,
WCIOJIb3yeMble IPY IPUMEHeHUY Cy1e0H0M (GopMBI 3aliu-
Thl mmpaB. O60CHOBBIBAETCSA, UTO cynebHas GopMa SABJIS-
ercsa 3PQPEeKTUBHLIM MEXaHU3MOM peau3aluu JUIaMU
¥X TPAKJAHCKUX MPAB B IIPABOOTHOIIEHUAX, CBASAHHBIX
¢ BpeMeHHO OKKYIMPOBAHHON TePPUTOPUHU Y KPAUHEL.

Karwouesvie cnosa: rpaskgaHCcKue mpasa, opma samu-
THI TIpaBa, cyneOHad GopMma, obecreyeHne TPaKIAHCKIX
IIpaB, BPEMEHHO OKKYIMPOBAHHAA TEPPUTOPUS, IPAKIA-
He, MPaBOCY U,

Summary

Lutska H. V. Judicial form of protection in the mech-
anism of ensuring the civil rights of citizens in the tem-
porarily occupied territory. — Article.

The peculiarities of exercising the right of ownership
of real estate and the right to inherit, as well as the right
to judicial protection of civil rights in the temporarily
occupied territory of Ukraine established by the Law of
Ukraine «On Ensuring the Rights and Freedoms of Citi-
zens and the Legal Regime in the Temporarily Occupied
Territory of Ukraine» are set out. The views of scholars
on the form of protection of rights in general and on the
judicial form in particular are given. It turns out that
in the mechanism of ensuring the civil rights of citizens
in the temporarily occupied territory, the judicial form
of protection occupies the main, and in most cases —
almost the only place among the forms of protection and
defense of civil rights. It describes the judicial form of
protection of rights and its role as a kind of form of pro-
tection, and highlights aspects of its implementation in
the mechanism of civil rights of citizens in the temporar-
ily occupied territory. Special procedural means used in
the application of the judicial form of protection of rights
are disclosed. It is substantiated that the judicial form is
an effective mechanism for persons to exercise their civil
rights in legal relations related to the temporarily occu-
pied territory of Ukraine.

Key words: civil rights, form of protection of law, ju-
dicial form, provision of civil rights, temporarily occu-
pied territory, citizens, justice.



