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OCOBJIUBOCTI IOPUJIUYHOI BIIITIOBIJAJIBHOCTI 3A
MOPYUIEHHSA 3AKOHOJIABCTBA Y COEPI 3AXUCTY
CYCHLJIBHOI MOPAJII

HopMmu cycrnuibHOT MOpalli € HaWMOIUPEHIIIIUM PI3HOBUJOM COIllaJbHUX
HOPM Ta TPHUHLMIIB MOBEIIHKH, B OCHOBI SIKUX BHUPOOJICHI YMOBaMHU >KUTTS
MOTJISIAM, YSIBIIGHHS PI3HUX COIlaIbHUX BEPCTB, HaIlill Tpo A00pO Ta 3710, PO
CIIpaBeNINBICTh, 00OB’S30K, YECHICTH Ta IHIII IIHHOCTI, MmO Oe3MocepeIHhO
MOB’sI3aH1 3 JIYXOBHHUM >KHUTTSIM CycHuibcTBa. HUHI yKpaiHCbKE CyCHIIBCTBO
YBIMIUIO Y CTaJll0 PO3BUTKY, IIPHU SKIM 3MIHIOIOTHCSA, @ B OKPEMHUX BHIAJKaX
neOpMYIOThCS IIIHHICHI OpIEHTAIlli SIK OKPEMHUX TPOMAasiH, TaK 1 COIiaIbHUX
IpYyI, 10 YaCTO HEraTMBHO BIUIMBAaE Ha (OPMYBaHHS MOpPAIbLHUX MPHUHIIMIIIB
KUTTEAIUILHOCTI, OCOOJHMBO MOJIOAOrO IIOKOJIHHSA. Bce 1e BuMmarae
MOJANBIIOTO YAOCKOHAJIICHHS MEXaHI3MYy HOPUIUYHOI BiANOBIIAIBHOCTI 32
MOPYIIEHHS 3aKOHOJIABCTBA Y cepl 3aXUCTy CYyCHUILHOI MOpalli B YKpaiHi.

Haragaemo, mo y BianoBigHoCTI 31 ¢T.1 3akoHy Ykpainu «IIpo 3axuct
CYCIIIIBHOT MOpaJTi» CyCHlJIbHA MOpailb — 1€ CUCTEMA €TUYHUX HOPM, ITPABUI
NOBEIIHKH, 10 CKJIAIUCA Y CyCHUIbCTBI HA OCHOBI TPAJUIIMHUX TYXOBHHX 1
KyJbTYpPHUX I[IHHOCTEH, YABJIEHb NPO 100PO, YECTh, T'JIHICTh, TPOMAJICHKUI
000B’ 530K, COBICTh, CITpaBeIJIUBIiCTh [1].

AKTYyaJbHICTh JIOCIHIJPKEHHSI JAaHOTO TUTaHHS 3yMOBIICHA, MO-TEpIie,
CUCTEMOTBOPYMM XapPAKTEPOM MIKIrady3e€BOro CyOIHCTUTYTY IOPUIUYHOI
BIJIMOBIJJAJILHOCTI 32 MOPYIIEHHS 3aKOHOJIAaBCTBA Y cdepl 3aXUCTY CYCHUIBHOI
MOpalli, MO-ApPYyre, BaXJIMBICTIO 3aXUCTy CYCHUIBHOI MOpalli B Cy4aCHOMY
CYCHIJIbCTBI.
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MeToro Haiioro JOCHIIXKEHHS € 3’sICYBaHHSI CYTHOCTI, OCOOJIMBOCTEN Ta
MEXaHI3My peamizalli IOpPUAWYHOI  BIAMNOBIJAAIBHOCTI 32  IOPYIICHHS
3aKOHOJAaBCTBa Yy cdepl 3aXHCTy CYCIIBHOI  MoOpaji, BHPOOJICHHS
PEKOMEH/IAIIIH 3 yA0CKOHAJICHHS BiJIMOBIHOTO MPABOBOTO CyOIHCTUTYTY.

B ocHOBI BIAMOBIZAABHOCTI, B T. Y. IOPHANYHOI BiAMOBIIAIBHOCTI 3a
MOPYILIEHHS 3aKOHOJABCTBA y cdepl 3aXHUCTy CYCHUIBHOI Mopali, JIeKUTb
aKcioma, y BIJIMOBIJHOCTI 3 SIKOIO CIIBICHYBaHHS IHJAMBIIIB Y CYCIHUIbCTBI
nependayae  HEOOXITHICTh BHUKOHAHHS HHUMHM TIEBHUX TMPaBWi, BHUMOT
MOBEIIHKY, IO 3a0e3MeuyroTh HOpMajibHE (YHKIIIOHYBAaHHS CYCIIILCTBA.
[HauBiA, SIK MPEICTaBHUK TMEBHOTO COLIlyMYy, TMOBUHEH Y3rOJKYyBaTHU CBOIi
IHTEpECH 1 BUMHKH 13 3araIbHOBU3HAHUMU Ta 3arajJbHONPUHUHATUMH B TaHOMY
CYyCHUIBCTBl LIHHOCTSAMH. SIKIIO K IHAMBII MOPYIIY€E€ BCTAHOBJICHI IpaBHIIA
MOBEIIHKH, TO CYCIUJICTBO, 3ayBaxkye P. MyxaeB, 3MyIlieHEe 3aIBUTU IIPO CBOE
CTaBJICHHSI JI0 BUMHKIB 0COOM Ta c(hOpMyBaTH 3araJibHONPUUHSITY CUCTEMY
COILIlaJabHO1 BIAIOBITANLHOCTI [2, ¢.489].

Bynp-sika BIANOBITAIBHICTE — 1I€ TIPaBO Ta 0OOB’SI30K OCOOM 3MIMCHUTH
BJIACHUI BUOIp TMOBEAIHKM BIANOBIIHO [0 TUX HOPM, IO ICHYIOTH B
CyCIUJIBCTBI ~Ta  YCBIJIOMUTH HEOOXIJHICTh  BIAMOBIJAIBHOCTI  IEpen
CyCHUIBCTBOM 3a CBii BUOIp y pa3l HEJOACP>KaHHS BUMOTL COLIIaIbHUX HOPM.

Bubip iHguBizoM Tiel uyM iHImOI (OpMU MOBEAIHKH CTBOPIOE TIEBHI
NPaBOBITHOCUHU. Y CBOIO 4Yepry, BCTyH CYO’€KTIB y Taki MpPaBOBIIHOCUHU
MOPOJIKY€ 1X TMEBHI MPaBOBI 3B’A3KM 3 IHIIMMH CYO’€KTaMH, a, OTXE,
BUOYJIOBY€ MEBHY CUCTEMY IpPaB 1 000B’A3KIB, SIKI MAlOTh B3AEMHUI XapaKTep.
e, minkpecntoe P. Koconamno, nmopomXye BiANOBIJAIbHICTh 32 BUKOHAHHS
CBOiX 3000B’s13aHb Mepe]] 1HILIOK CTOPOHOIO [3, ¢.72,].

Otxe, OpUANYHA BIANOBIIAIBHICTh, K4 HACTA€ 3a MOPYIIEHHS HOPM
npaBa, € BUJOM COIIAJIbHOI BIAMOBIIAJIBHOCTI, sIKa HACTa€ 3a MOPYIICHHS
pI3HUX coIllaJbHUX HOpPM (TIpaBa, MoOpaji, pelirii, 3BUYAiB, TpPaIUIIii,
KOpHopatTuBHUX HOpM). CyTHICTh IOPUAMYHOI BIAMOBIIAIBLHOCTI TOJATAE Y
3aCTOCYBaHHI J0 MPaBOMOPYIIHHUKIB Mepe10aueHNX 3aKOHOAaBCTBOM CAHKIIIM,
10 3a0€3MeYyI0ThCS JEPKABHUM MPUMYCOM.

Y ropuauuHii Hayll OPUKWHITO BUIUISATH [O3UTUBHY Ta HETAaTHUBHY
IOPUIMYHY BIJAMOBIIAIBHICTh. [l03UWTHBHA HOpUIMYHA BIAMOBIIAIBHICTE — II€
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BUJT IOPUANYHOI BIAMOBIIAIBHOCTI, SIKUM € BIJIIOBITHOIO PEAKIIIE€I0 AEPKABU Ta
CyCHIJIbCTBA Ha 3J1MCHEHE COIllalbHO-KOPUCHE MPABOMIPHE JiSIHHS OCOOU Y
BUTJISJII 3aCTOCYBaHHS PI3HMX 3axXOJliB MPaBOBOTrO 3aoXoucHHS [4, ¢.36]. ¥V
CBOI0O 4YEpry, HETaTUBHY IOPUIWYHY BIAMNOBIJATIBHICTh PO3IJISAAIOTH 5K
0COOJIMBUYM BHJ FOPUIWYHOI BIATOBIIAIBHOCTI, IO € BIAMOBIIHOI PEAKINIEI0
CyCHUIbCTBA Ta JAEP:KaBU Ha 3/1HCHEHE 0CO00I0 BUHHE MPOTHUIIPABHE IISTHHS B
dbopMi 3aCTOCYBaHHS JIO HET 3aX0/11B JEPKAaBHOTO MIPUMYCY, CEpEl AIKUX 3aX0]I1
ocobucToro (mo30aByiieHHs BOJI1), MaHOBOro (ITpad) Ta OpraHizamiitHOTO
(3BUIbHEHHS) XapakTepy [4, ¢.39].

B HaykoBifl JiTepaTypl KOHCTUTYLIMHA Ta KOHCTUTYIIHHO-IIPABOBA
BIIMOBIIAIBHICTG  PO3TIISIAAIOTHCS  SIK  CaMOCTIMHI ~ BUJAW  FOPUAMYHOI
BIJIMOBIJAJILHOCTI, ajieé 1X XapaKTEPUCTHKA y HAYKOBHX JKEpeiax € JOCUTh
PO3MHTA, a TOMY, 111 BUJU BiAMOBIIAJIBHOCTI YaCTO OTOTOXKHIOKOTE. CripoOy€eMo
3’sICyBaTH, SIKUWA 13 LMX PI3HOBHUIIB BIAMOBIAAIBHOCTI 3aCTOCOBYETHCA 3a
MOPYIICHHSI HOPUIUYHOI BIAMOBIIAJBHOCTI 3a MOPYIICHHS 3aKOHOJIABCTBA Y
cdepl 3aXUCTy CyCHIILHOT MOPAJI.

BukoHaHHsT NpUOUCIB  KOHCTUTYIIMHOTO TpaBa  3a0e3MEUyeThCS
MPAaKTUYHO BCiMa BUJAMHU IOPUJMYHOI BIAMOBIJATBHOCTI. 3 IOIO IOIJISTY
KOHCTUTYIIMHA BIANOBIAAIBHICTh MOXE TpaKTyBaTHCS SK IOpUIWYHA
BIIMOBIATBHICTh. [IOHATTS KOHCTUTYIIHHO-TIPABOBOI  BiAMOBIIAIBLHOCTI,
3ayBaxxye B.M. IllamoBan Byue, HDXK TOHSTTA BIAMOBIIAJBLHOCTI 3a
MOPYIICHHSI HOPM KOHCTUTYIIMHOTrO mpaBa. BogHodac 1eil BUJ HOPUIUYHOI
BIINOBIIAJILHOCTI TOB’A3aHUN HE JMIIE 3 MOPYIIEHHSAMH KOHCTUTYIIMHO-
MpaBOBUX HOPpM [35, ¢.433].

BiTun3HsiHa Hayka Mae€ TEBHI TEOPETUYHI 3M00YTKH Y TOCIIIKEHHSIX
KOHCTUTYILIWHOI BIAMOBIAANBHOCTI Ta 11 1HCTUTYTIB, YAHHUM KOHCTUTYLIHHUM
3aKOHO/JIABCTBOM  BCTaHOBJIEHI ~ OKpeMi  MIJACTaBM  KOHCTUTYIIMHOI
BIIMOBIATLHOCTI, SIKI  BJACTHUBI  TIIBKH  IIbOMY BHAY  FOPUIUYHOI
BI/INOB1TAILHOCTI, IPOTE IOTO I1I€ HEIOCTATHHO JIJISI PEaIbHOTO 3a0€3MeUCHHS
npaB 1 cBoOOJA JOAMHUM Ta TrpomaisHuHa. Jloci  KOHCTUTYIiTHA
BIIMOBIIAIBHICTS SIK CaMOCTIMHHUM BHJ IOPUIWYHOI BiANOBITAJIBHOCTI HE
BHM3HAHA HA 3aKOHOJABYOMY PIBHI, 1110 HETraTUBHO BIUIMBA€ Ha i MPAKTUYHY
peanizaiito. KpiMm 1poro, yepe3 BiCyTHICTh HaJIeKHOI HOPMATUBHO-TIPABOBO1
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OCHOBM Ta MEXaHI3MY peaizallli KOHCTUTYIIIMHOI BiJIOBiaJbHOCTI 3HAaYHA
KUIBKICTh TOpylIeHh KOHCTUTYIIT Ta 3akoHIB YKpaiHU 3aJIMIIAEThCS 0e€3
BIJIMOBITHOTO pearyBaHHs. ToMmy mepen HayKow KOHCTUTYIIMHOTO IIpaBa
CTOITh HarajabHa MoTpeda JIKBIAYBATH 1lI MPOTAIMHU Ta cPOpMyBaTH IIITICHY
KOHIICTII}0 KOHCTUTYIIHHOT BIJIMOBI1IAJIbHOCTI.

KoHcTutyniitHa  BIAMOBIAAJIBHICTH  CHpsSMOBaHAa Ha 3a0e3MEUYCHHS
BepxOBEeHCTBa OCHOBHOI'O 3aKOHY JEp>KaBU 1 BXOJUTh JI0 CUCTEMHU TapaHTIN
MPABOBO1 OXOPOHU KOHCTUTYIII, y 3B’s13Ky 3 uuM O. CKakyH HiJKPECIIIOE, 110
IOPUIMYHOKD  OCHOBOKO  KOHCTUTYIIMHOI  BIJMOBIAQIBHOCTI €  HOPMH
Konctutyuii Ykpainu, siki € Hopmamu npsimoi faii [6, ¢.472], a T. 3paxeBchka
pO3rsiia€ KOHCTUTYIWHY BIANOBIIAIBHICTD SIK CAMOCTIMHUN BUJ IOPUIANYHOL
BIIMOBIJAIBHOCTI, WIO0 JICTAa€ BHUPAXKEHHA Yy MPIOPUTETHOCTI 3aAXUCTY
HaWBaXXJTUBIIIMX BIJHOCHH, a TAaKOX MOXJIMBOCTI HACTAaHHS HECTPUSITIMBUX
HACJIJIKIB JijIsl Cy0’€KTIB KOHCTUTYLIMHOIO TpaBa, 10 MOPYIIWIN (YU TaKuX,
[0 MParHyTh NOPYIIUTH) HOPMHU KOHCTUTYIIHHOTO 3aKOHOAABCTBA [7, €.26].

3B1ICH BUIUIMBA€, [0 KOHCTUTYLIMHA BIAMOBIAAIBHICTE — 1€
HEOOXITHICTP HACTAHHS HECHPUATIMBUAX HACHIJIKIB 3a HEBUKOHAHHS
(HeHaJeXKHEe BUKOHAHHS) Cy0’€KTaMU IpaBa CBOIX KOHCTUTYIIIMHUX O00OB’SI3K1B
132 3JI0B)KMBAHHS CBOIMHM KOHCTUTYIIIHHUMU TIpaBamu [8§, ¢.8].

KoHcTuTyI1iiHO-TIpaBOBa BIAMOBIAAIBHICTh SK CKJIaJ0Ba HOPUAUYHOL
BIJIMOBIJATLHOCTI 3aBXKJIM TOB’A3aHA 3 MOPYIICHHSMHU MEBHUX HOPUIAYHHUX
HOpPM, 0€3 4YOoro HEMOXJIMBE 1i 3aCTOCyBaHHSA, TOOTO BUKOPHUCTAHHS
BIJIMOBIJTHOTO TMPUMYCOBOTO 3axXOJ]ly, peaii3ailis CaHKIIl MNEBHOI IMPaBOBOIi
HopMH [9, ¢.289]. OTxe, KOHCTUTYUIHHO-TIpaBOBAa BIANOBIJAIBHICTh — II€
CaMOCTIMHUM, BCTAHOBJICHUM y HOpMaxX KOHCTUTYLIMHOTO MpaBa YKpaiHH, BU]L
IOPUIMYHOI BIAMOBIAIBHOCTI, CIPSAMOBAHMI HacaMmIiepel Ha 3a0e3NedyeHHs
npaBoBoi oxopoHu Konctutyiii Ykpainu, skuii nepegdoadae HEOOXiAHICTD IS
Cy0’€KTIB KOHCTUTYIIMHOTO TMPABOMOPYUIEHHS BIAMNOBIJATH 32 CBOIO
IOPUIMYHO 3HAYYIIy IMOBEAIHKY, IO peali3yeThcs y cdepl KOHCTUTYLIMHO-
npaBoBuX BigHOcHH [10, ¢.93].

KoncTuTyI1iiiHo-mpaBoBa BIAMOBIJAIBLHICTE € (GYHKIIOHATBHUM
IHCTUTYTOM  KOHCTUTYI[IMHOrO  mpaBa, 10 00’€HyEe  CYKYMHICTh
KOHCTUTYIIMHO-TIPABOBUX HOPM, K1 PETYIIOIOTh CYCHIbHI BITHOCUHU Yy cdepi
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MPOCIIEKTUBHOI ~ Ta  PETPOCHEKTHBHOI  IOPUAMYHOI  BiAMOBIAaIbHOCTI
JETIKTO3JJaTHUX CYO’€KTIB 3a MOPYIIEHHS HOPM KOHCTUTYI[IMHOrO IIpaBa
VYKkpaiHud, € BaXJIUMBUM €JIEMEHTOM TapaHTil yCiX OCHOBHHMX IHCTUTYTIB
KOHCTUTYLIMHOTO TMpaBa, M0 BUCTYMarOTh i1 00’ekramu. KoHcTtuTyiiitHo-
MpaBoOBa BIAMOBIAAIBHICTH € OCOOJMBUM MEXaHI3MOM IPABOBOIO 3aXHUCTY Ta
oxoponu KoHcturyii YkpaiHu Ta YMHHOTO KOHCTUTYIIHHOTO 3aKOHO/IaBCTBA.
KonctutyiiiiHo-ipaBoBa  BIANOBianbHICTh.  JDKepelaMu  1IbOTO  BHUIY
BIJIMOBIATILHOCTI € He jauiie HopmMu KoHcTuTymii Ykpainu, a ¥ yci 1HII
KOHCTUTYI[IMHO-TIPABOBI HOPMH, OO’€KTHBOBAaHI B CHUCTEMI UYHUHHOTO KOH-
CTUTYLIIMHOTO 3aKOHOJIaBCTBA. KOHCTUTYIIHHO-NIpaBOBa BIANOBIIAIBHICTh
XapaKTEePU3YEThCI OCOOMMBHMHU MpoliecyadlbHUMHU dopmamu peamizamii [11,
c.120].

Ha nymky B. Iloropinka ta B. ®enmopeHka, KOHCTUTYIIHHO-IIpaBOBa
BIIMIOBIIAIbHICT, ~ BHU3HAYAE€THCA  SK  CAMOCTIMHHUNM  BUJ  HOPUIAUYHOI
BIIMOBIAJILHOCTI, 110 TMependadyae HalIeKHE 1 CyMIIIHHE BUKOHAHHS
cy0’eKTaMu KOHCTUTYIIMHOTO TMpaBa CBOIX OOOB’s3KIB (MO3UTUBHHU aCTEKT)
a00 HAacCTaHHS HETAaTUBHUX HACTIAKIB 9¥ HeOaXaHOI 3MIHM KOHCTHUTYI[IHHO-
MPABOBOTO CTATyCy JJISl IUX CyO’€KTIB 3a MOPYLIEHHS HOPM YMHHOTO KOHCTH-
TYIIHHOTO TIpaBa (HeraTuBHMi actiekT) [11, c.118].

Jleski  HAyKOBIll  CTBEPJXKYIOThb, 1[0  KOHCTHUTYIIHHO-TIpaBOBa
BIJIMOBIJATILHICTE Ma€ TOJITUYHUM XapakTep; € OCHOBHUM 1HCTUTYTOM
MyOJIIYHOTO TpaBa; HACTA€ SIK Y BUIAJKY BUMHEHHSI MPaBOMOPYIICHHS, TaK 1
IpY HEBUKOHAHHI 000B’s3KY; € 3ac000M 0X0opoHHU Ta 3axucty Koncruryii [12,
c.302].

[H1ImM BBaKaroTh 3a JTOLIIJIbHE BIIPI3HATH KOHCTUTYLIIHHY
BIJIMOBIIAJIBHICTh (32 TMOPYUIEHHA KOHCTUTYUIMHMX HOpPM) 1 BJacHe
KOHCTUTYUIAHO-TIPABOBY BIJMOBIIANbHICTE. B 1X po3yMmiHHI, Mepia BKIOYAE
BC1 BUJIM FOPUAMYHOI BIAMOBIAAIBHOCTI, CIIUPAETHCS HA CYKYIHICTh ICHYIOUUX
MPaBOBUX CAHKIIIM 1 B I[bOMY BIJHOIIEHHI MOK€ CIPUUMATHUCS K IOPUIAYHA
BIIMOBIIAIBHICTE, A  JIpyra €  CaMOCTIMHUM  BHJOM  HOPUIUYHOI
BI/INOB1IAILHOCTI, @ OTe, CKJIaJ0BOK0 YaCTHHOO Tepioi [13, ¢.51].

KoncturyuiitHo-npaBoBii BIJIITOB1/1aJIbHOCTI IpUTaMaHHUN
CHUCTEMOTBOPYMI XapakTep, TOOTO BOHa, IIO-TIepIlle, BH3HAYA€ 3arajbHi
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NPUHIMON IOPUJMYHOI BIANOBIIAJIBHOCTI 3a TMOPYIICHHS 3aKOHOJABCTBA
Ykpainu s 1HIIUX BUJIB  IOPUJWYHOI  BIAMOBIJANBHOCTI; TMO-JAPYTE,
nependayae  CaMOCTIMHI KOHCTUTYIIMHI CaHKIUiI K MIpy HOPUIAYHOI
BIJIMOBIIAJIBHOCTI 32 KOHCTUTYLIMHUN nemikT. [ligcTaBu KOHCTUTYIIMHO-
MPaBOBOi BIJIMOBIAAJILHOCTI MarOTh CBOi OCOOJMBOCTI, 30KpeMa IiJICTaBOIO
PETPOCTIEKTUBHOI BIJIMOBINAIIBHOCTI € IOPUAUYHUN (PAKT KOHCTUTYIIHHOTO
JEJIKTY, TOOTO MPOTHUIIPABHOI'O BHHHOTIO MisSIHHSA CY0’€KTa KOHCTUTYIIIHHOTO
npaBa, 11O SBJs€ COOOK CYKYIHICTh KOHKPETHO BH3HAQUYEHUX CKIIAJIOBHX
eneMeHTiB. Kono cy0’€KkTiB KOHCTUTYILIMHO-MPABOBOI BIJMOBIAAIBLHOCTI €
BY>KYHM 3a KOJIO Cy0’€KTiB KOHCTUTYLIMHOTO Tipasa [11, c.118].

KoncrurymiliHa BiANOBiAadbHICTh, Ha BIAMIHY BiJl KOHCTUTYIIMHO-
MPaBOBOi, HE Ma€ MOJITUYHOTO XapakTepy 1 il peanizallis 0co00r0 He MOB’sI3aHa
3 MOJITUYHOIO AISUTBHICTIO Ta Y JAHOMY BUMNAAKY HE MOXKE€ MATH MOJITUYHOTO
3a0apsiieHHs. Lle MoXHa cka3aTd MPO KOHCTUTYLIMHY BiAMOBIAANBHICTD, 110
HAcTa€e MpU NOPYUIEHHI HOPM PO T'POMAJSHCTBO Ta CTATyC ODKEHIIIB, HOPM,
K1 nepe0ayaroTh MpaBo JIOJWHU Ha OCBITY, HA OXOPOHY 3J0pPOB’sl, HA LUII00,
Ha UTJIO, HA 3aXKCT CYCHIIBHOI MOpaJIl TOLIO.

Anaini3 nonoxeHb KoHctutynii YKpaiHd CBIIUUTH, IO KOJO CYyO’€KTIB
KOHCTUTYIIAHOI BIMOBIJAILHOCTI 3HAYHO IIMPIIE 32 KOJO OPraHiB AEP:KaBHOI
BJIAJ{, IOCAAOBUX OCIO, CyO’€KTiB MOJITHYHOI MisJIBHOCTI, IO HECYTh
MOJITUYHY YW KOHCTHTYIIHO-TIPaBOBY BiINOBiMambHICTH (cTaTTi 3, 19, 68).

Takum umHOM, CT. 68 OCHOBHOTO 3aKOHY, sIka BCTAHOBJIIOE OOOB’S30K
KOKHOTO YJIEHa CYCIHUIbCTBA HEYXWJBbHO JAojepxkyBaTuca KoHcTuTylii Ta
3aKOHIB YKpaiHHW, HE IocsraTd Ha MpaBa 1 CBOOOAM, YECTh 1 TIJHICTh IHIIUX
JoAed 1 € HOPMATUBHOK IMJICTABOI0 KOHCTUTYIIMHOI BIiAMOBIIATIBHOCTI
IHUBI/IIB, Y TOMY YHKCJ BiANOBIJANIBHOCTI 32 MOPYIIEHHS HOPM CYCHIJIBHOI
mopaini. JlaHa miacTaBa  KOHKPETH3YEThCS Yy  HOPMax  ILMBIIBHOTO,
aJAMIHICTPATUBHOTO Ta KpUMiHAJIBHOTO MpaBa. DakTUYHOIO MiACTaBOIO TAKOl
BIIMOBIJAJILHOCTI €  TMPABOMOPYIICHHS, TOOTO  IOpUIWYHMI  (akT
HEMPaABOMIPHOT TOBEIIHKH.

KoHcTuTy1iiiHa BIAMOBIJAIBHICTE Ma€ 3a METY 3a0€3ME4YEHHS €JIHOCTI
Cy0’€KTUBHOTO Ta OO’ €KTHUBHOTO Yy KOHCTUTYLIMHUX MpPaBOBIIHOCHUHAX —
BIJIMOBIIHOCTI  MOBEAIHKA  CYO’€KTIB  KOHCTUTYLUIMHMX  MPaBOBIJHOCUH
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KOHCTUTYIIMHO-TIPABOBUM  HOpMaM. Mera  MexaHizmMy  peanizaiii
KOHCTUTYIIMHOT BIJIMOBIJIaJILHOCTI nependayvae 3a0€3MeUYeHHS
KOHCTUTYI[IMHOTO TMPABOMOPSAKY, a TakoX 3akoHHOCTI. Ilpu posrismi
3aKOHHOCTI K OCOOJMBOIO COILIAJIBHOTO SIBHINA CYCHUJIBHOTO KHUTTS,
CaMOCTIHHOTO €JEMEHTY MEXaHI3My Jep>KaBHO-TIPABOBOTO PETYJIIOBAHHS, 1€
SBUIIIC Y MPABOBIN JIepKaBl MOKHA BU3HAUYMUTH SIK PEKUM (CTaH) BIAMOBIIHOCTI
CYCIIUIbHUX BIJIHOCMH 3aKOHAM 1 IIJI3aKOHHUM aKkTaM. BOHM He ITOBHHHI
CyIepeunTH HOpMaM IIpaBa, BUJAIOTHCSA B 1HTEpECax yChOro CYCHIILCTBA 1
3MIMCHIOIOTBCS yciMa YydacHHKamMu TIpaBoBigHocud [4, c.133]. 3Bigcu 1
PO3YMIHHSI MEXAHI3MY pealii3alil PUANYHOT BIANOBIIAIBHOCTI 3@ MOPYIIEHHS
3aKOHOMABCTBA y cdepl 3aXHUCTy CYCHIIBHOI MOpadi, SIKUM € CYKYIHICTIO
MOB’sI3aHUX MDK COOOI0 HOPMATHUBHUX, IHCTUTYHINHUX, (QYHKI[IOHAIHHUX Ta
17ICOJIOTIYHUX €JIEMEHTIB, 3a JOIMOMOTOI0 SIKUX 3a0e3IeUyeThCsl MpPaBO Ha
HOpPMaJIbHUI PO3BUTOK OCOOMCTOCTI Ha OCHOBI HOPM CYCHIJIBHOI Mopai,
MpaBO Ha 3axXUCT CYCHUIBHOI MOpadi, a B pa3l BUYMHEHHSA (PI3UYHUMH YU
IOpUIMYHUMHA 0CO0aMU KOHCTUTYIIIMHOTO MPABOTIOPYIICHHS — 3aCTOCYBaHHS
MPABOBUX CAHKIIIN 3 METOIO 3a0€3ME€UECHHS] KOHCTUTYLIMHOTO MPAaBOMOPSIAKY Ta
3aKOHHOCTI.

Mexanizm peanizaiii OPUAWYHOI BIAMOBIJAIBHOCTI 32 MOPYIICHHS
3aKOHOJIaBCTBa y cdepl 3aXHCTy CYCHUIBHOI MoOpajial CHpsSMOBaHUM Ha
3a0€3MeUYeHHs CBIIOMOT0 BUKOPUCTAHHS TPOMaTHAMHU CBOIX IpaB, BUKOHAHHSI
00OB’sI3KIB, IO OOYMOBIIIOE peai3alilo y TMepury 4Yepry MHO3UTHUBHOI
(MepCNEeKTUBHOI) KOHCTUTYLIMHOT BIAMOBIAAIBLHOCTI. Y pa3l HEMPaBOMIPHOTO
MOCSITaHHS TPOMAJIHUHOM Ha KOHCTUTYIIIHHO-TIPABOBI 3acajll 3aXHUCTY
CyCIUJIBHOI MOpasli, Yy [Il0 BCTyIIa€ MEXaHI3M peaji3ailli HeraTUuBHOI
(pPETPOCHEKTUBHOI) KOHCTUTYLIWHOI BIAMOBIOANBHOCTI y (opMi MIpaBOBUX
CAHKIIIH.

Ha wamy naymky, [0 CKIagy  MEXaHI3My  KOHCTUTYLIMHOI
BIJIMOBIJJAJILHOCTI 32 MOPYIIEHHS 3aKOHOJIaBCTBA Y cdepl 3aXUCTY CYCHUIBHOI
MOpaJii MalOTh BXOJWUTHU HACTYIHI €JIeMEHTHU: 1) CYyKymHICTh MPABOBUX HOPM,
0 BU3HAYAIOTh KOHCTUTYIIMHO-NIPABOBI 3aCajy 3aXUCTy CYCHIJIBHOI MOpali
(cepenr HMX OCOONHMBE MiCIle TOCIAl0Th HOPMH, $IKI BCTAHOBJIIOIOTH MEXIi
MPaBOBOTO 3aXHUCTy CYCIUIBHOT MOpasli, HEBUKOHAHHS SIKMX € MiJCTaBOO s
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3aCTOCYBaHHSl CaHKI[IA); 2) TMpaBOBI HOPMH, SKI BHU3HAYalOTh (HopMHU
MPOTUIIPABHOI JISTBHOCTI y cdepl CycniabHOI Mopaii; 3) opraHu JAep>KaBHOI
BJIQJIM Ta TPOMAJCHKI 1THCTUTYIII1, SIK1 3/IIMCHIOIOTh KOHTPOJIb 32 JOTPUMAHHIM
HOPM CYCIUIbHOI Mopasi (I3UYHUMH Ta IOPUAWYHUMH OCO0aMH 3 METOIO
CBOEYACHOTO pearyBaHHS Ha NPOTUIPABHI MAii OCTaHHIX; 4) HOPMaTUBHO
BHU3HAYEHa MpolecyaibHa ¢opma po3rsAy CIpaB MpoO BiJIMNOBIAAIBHICTH 3a
MOPYIICHHSI KOHCTUTYLIMHO-TIPABOBUX 3acaj 3aXHCTy CYCHiJIbHOI Mopai; 5)
OpraHy MPaBOCYJIs, 1O KOMIETEHIIT IKUX BXOJUTh PO3IJIsi]] cpaB 3a (pakTom
MOPYIICHHSI HOPM CYCIUIBHOT MOpaJIi 1 BAHECEHHS TI0 HUX PIIlICHb.

Posrnsigaroun  MexaHI3M ~ KOHCTUTYIIMHOI  BIANMOBIZAJIBHOCTI  3a
MOPYIIEHHS 3aKOHOJABCTBA y c(pepi 3aXHUCTy CyCHUILHOT MOpai, BBAXKAEMO 3a
JOIIIbHE OUIBII CUCTEMHO 00’€IHATH MPaBOBI HOPMH, K1 BU3HAYAIOTh MPABO
KO>KHOTO Ha BIJIbHHUM PO3BUTOK CBOEI OCOOMCTOCTI y MEKaX HOPM CYCHIJIbHOI
MOpaJji, BU3HAYAIOTh 1i 3MICT, @ TaKOXX BKJIIOUYMTHU CIOJU IPaBOBI HOPMH, SIKI
BU3HAYAIOTh OCOOJIMBOCTI MO3UTUBHOI (MEPCHEKTUBHOI) BIAMOBIAAIBHOCTI Y
cdepi cycniapHO1 MOpauti. Taky CyKyMHICTh HOPM IPOTOHYETHCS BUZHAUUTH K
HOPMAaTHUBHUM (PEryJISITUBHUI) €EIEMEHT MEXaHI3MY peaini3ailii KOHCTUTYIIMHOL
BIJIMOBIJAJILHOCTI 32 MOPYILIEHHS! 3aKOHOJIABCTBA y c(epl 3aXUCTy CYCHIIbHOI
Mopal.

HopMmu, 1o siexarb B OCHOBI HOPMAaTHMBHOTO €JIEMEHTa MEXaHI3My
peanizaiii OpUANYHOI BiAMOBIIAJBHOCTI 3a TMOPYIIEHHS 3aKOHOJIABCTBA Y
cepl 3axucTy CYCHIJIBHOI MOpajl, CTaHOBJISATH KOHCTUTYLIHHO-NPaBOBI
HOpMHU, siki BuKJIajeHi B: 1) Koncturyuii Ykpainu; 2) 3akoni Ykpainu «IIpo
3aXHUCT CYCHUIBHOI MOpalli»; 3) IHIIMX 3aKOHAX Ta MIJ3aKOHHUX HOPMAaTHUBHO-
MPAaBOBUX aKTaX. TakuM YMHOM, Ha 3aKOHOJIaBYOMY PIBHI BCTAHOBIIIOETHCS
BIJIMOBIATTBHICTh SIK MEXKa pealizailii cBoOOaH, sKa IMOJsrae y BUOOpI JHUIIe
Takux (opM HdiSIBHOCTI, siIKi He 3abopoHeHi KoHcTHUTyli€r0 1 3aKkoHaMu
Vkpainn. ToOTo, meBHI mpaBa 1 cBoOOAuM Yy cdepl CyCHIbHOI Mopai
OJIHOYACHO MEXYIOTh 3 IEBHUMH 3a00POHAMH.

HopMatuBHUII  €JleMEHT  MeEXaHi3My  peaiizalli  KOHCTUTYLIMHOI
BIJIMOBIJJAJILHOCTI 3aKPIIUIIOE 1 HETaTUBHY (PETPOCIEKTUBHY) KOHCTUTYIIHHY
BIJIMOBIIAJIbHICTH 32 MOPYLIEHHS 3aKOHOJIAaBCTBA y c(epi 3aXUCTy CYCHUIbHOI
MoOpaJi, OJHAaK Taka BiAMOBIJAJbHICTh BU3HAUCHA JIMIIIE Ha PIBHI MPAaBOBUX
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HOPM, OCKIJIbKM HAacTa€ TUIBKM 3a BYMHEHHS MEpeA0aYeHUX Yy MPaBOBUX
HOpMax MPaBOMOPYIICHb Ta CYHNPOBOKYETHCA 3aCTOCYBAaHHSIM ITPaBOBUX
CaHKIIM. [HIIMMM clioBaMU, BOHA HACTA€ TOJ1, KOJIM TPOMAJIIHU UM FOPUJIUYHI
0coOM BUMIIIA 32 paMKH CBOOOJIY, BU3HAYCHI MTO3UTUBHOIO BIJIMOBIAAIBHICTIO.
[IpukiamomM HeraTUBHOI KOHCTUTYIIMHOI BIAMOBIAATBHOCTI € 4.1 cT.2 3akoHy
Vkpainn «IIpo 3axuct cycnmiibHOI Mopami», B SKIH BHU3HAYEHO, IO
«BupoOHULITBO Ta 00Ir y Oyab-skiii ¢gopmi HPOoAyKIi MmOpHOTpadiyHOIO
XapakTepy B YKpaiHi 3a00poHIIOThC» [1].

JlocHiKeHHsT 3MICTY IOPUJMYHOI BIJAMNOBIAAIBHOCTI 3a TOPYILICHHS
3aKOHOJ/IABCTBA y cepi 3aXUCTy CYCNUIbHOI MOpalli nepeadavae 3’ siICyBaHHS ii
BHYTPIIIHBOI CTPYKTYpH, €JIEMEHTHOTO CKJIaay. 3MICT OyAb-IKOTO BHUIY
IOpUIMYHOT BIJIMOBITAIIBHOCTI O0OB’S3KOBO CTAHOBIATH: Cy0’€KTH, 00’ €KTH,
daxTuuHi ¥ QopmalbHi IMiJACTaBH, 3arajbHO COIaJIbHI Ta IOPUIAYHI HACIIIKH
TOILIO.

3aralbHOBU3HAHUM B IOPUJIMYHMI Haylll € BHU3HAYEHHS TIIJICTaB
IOpUIMYHOT BIAMOBIAANIBHOCTI SK CYKYIHOCTI OOCTaBHH, HAsSBHICTb SKHX
POOUTH OPUIUYHY BIANOBIAAIBHICTh MOKIIMBOIO 1 HasexkHOMO [14, c. 476]. Jlo
YyuCcjia TaKuX OOCTaBHH BIJHOCSATH HOPMATHUBHY 1 (DakTUYHY IMiICTaBU
IOpUINYHOI  BiAmoBiganbHOCTI. HopmaTuBHOIO MiJACTaBOIO KOHCTUTYIIMHOI
BIJIMOBIIAJIBHOCTI TpeOa BU3HATH NOPYUIEHHS MPUIKCIB, IO MICTATHCA Y
HOpPMax KOHCTUTYIIMHOIO 3aKOHOJABCTBa, ajie KoHCTUTYLIS AepkaBU HE
MOK€ OyTH €IMHHUM JIKEPEJIOM 3a3HAau€HOTo BHUAY BIANOBIAAIBLHOCTI, BOHA
MOKJIMKAaHA PErJiaMeHTYBATH JIMIIIE OCHOBHU YCIX BHUJIB BIAMOBITAIBHOCTI. 3MICT
HOPM KOHCTUTYIIMHOTO 3aKOHOJIAaBCTBA MIATBEP/IXKYE, M0 MUTAHHS IOPUTUYHOI
BIJIMOBIJAJILHOCTI 332 MOPYIIECHHS 3aKOHOJIAaBCTBA Y cdepl 3aXUCTY CYCHUIbHOI
MOpaJIi OJIEPKYIOTh B HOMY MOJNIBIITY KOHKpeTH3allito. Taka KOHKpeTH3allis
crocTepiraerbest B 3akoHi Ykpainu «lIpo 3axucT cycniibHOI Mopai».

DaKTUYHOIO IMJACTABOI0 HACTAHHS HOPUIAUYHOI BIAMOBIIATBHOCTI 3a
MOPYIICHHS 3aKOHOJABCTBa y cdepl 3axuUCTy CYCHUIBHOI Mopall Yy
KOHCTUTYI[IMHOMY MpPaBl € CKOEHHSI KOHCTUTYIIMHOTO JIETIKTY B Lil cdepi, i
SAKUAM CJI1J PO3YMITH CyCIUJIBHO HEOE3NeUHE, MPOTUIIPABHE, BUHHE MISTHHS (110
ab0 OE3[ISUIbHICTH), AK€ MOCITa€e Ha MPaBO HA 3aXUCT CYCHUILHOI Mopali, 3a
BUMHEHHS SKOT0 nepeadayeHa KOHCTUTYIIHA BITIOBIAAIbHICTb.

77



Ipuxapnamcoxuii topuduunuti gicHux Bunycx 2, 2012

Y sKkocTi 00’€KTy KOHCTUTYLIMHUX MPaBONOPYIIEHb BUCTYMAE
KOHCTUTYIIHHA 3aKOHHICTh 1 TMPABOMOPSIOK SIK CKJIQJOBI  €JIEMEHTHU
KOHCTUTYIIHHOTO Jagy. O0’€KTUBHY CTOPOHY B KOHCTUTYLIMHOMY ACTIKTI 1O
aHajorii 3 BHU3HAYECHHSIM OO0 €KTUBHOI CTOPOHM IHIIMX MPABOMOPYIIECHb
YTBOPIOE TPOTUMPABHICT [ISIHHS, $Ka IOPUAUYHO BHUPAXKAE CYCIUIbHY
HeOe3neKy abo MIKIJIUBICTh TOTO Y 1HIIOTO MPOCTYIIKY.

Bigrak HEoOXiJIHO BU3HAUYUTH OPraHU JIEP>KABHOI BIAJIW Ta T'POMAaCHKI
IHCTUTYIII1, SIKI 3J1ACHIOIOTh KOHTPOJIb 3a JIOTPUMAHHSIM 3aKOHOJIAaBCTBAa Y
cepl 3axuCTy CyCHIbHOI MoOpai, a TaKoXX OpraHud IpaBoOCyAjas, 0
KOMIIETEHIIl1 SKUX BXOJWUTh poO3riisiA copaB y jgaHikl cdepi. CyKynmHICTb
cy0’€eKTiIB, K1 3a0€3MeUyIOTh JEpKaBHUM Ta TPOMAJICHKUM KOHTPOJIb y cdepi
KOHCTUTYLIMHOI BIAMOBIJAIBLHOCTI 3a TOPYIIEHHS 3aKOHOJABCTBa y cdepi
3aXHMCTy CYCIUIbHOI MOpaji, MPOIMOHYETHCS BU3HAYUTH SK 1HCTUTYLIMHUN
€JIEMEHT MEXaH13My peajizallli TaKoi BiAMOBIIaIbHOCTI.

HopmaTuBHO BHM3Hau€Hy MpolecyalibHy (opMy pO3IIisiny CIpaB Ipo
BIJIMOBIIAJIbHICTH 32 MOPYIIECHHS 3aKOHOJABCTBA Y c(epi 3aXUCTy CyCHIIBHOI
MOpajil JOUUIBHO pO3TIAJAaTH SIK CYKYIHICTh MpOLEAyp Ta TMOPSAIKIB,
OB’ SI3aHKUX 3 pealli3alli€l0 KOHCTUTYIIMHOI BIAMOBIIAIBHOCTI (K O3UTUBHOI,
TaK 1 HETaTUBHOI BIJMOBIJAIBHOCTI), TOOTO K (YHKLUIOHAIBHHUI €JIEMEHT
MEXaHI3My peanizanii KOHCTUTYIIMHOT BIAMOBIJAJIBHOCTI 3a MNOPYIICHHS
3aKOHOJIaBCTBA Yy c(pepi 3aXUCTy CYCHUIBLHOI MOpaJi.

BBaxkxaemo 3a JOUUIbHE BUAUIATH TAKOXX HOPMATHUBHO-AaKCIOJIOTTYHUHN
€JEMEHT MeEeXaHI3My peali3zalii  BIAMNOBIJAJIBHOCTI 32  MHOPYIIEHHS
3aKOHOJIAaBCTBA Y cepl 3aXUCTy CYCHIIbHOI MOpaJl, SIKHA BKJIIOYA€E CBIIOME
CTaBJICHHA Cy0’€KTIB KOHCTUTYLIMHHMX MPaBOBIAHOCHH J0 peaizalii CBOiX
npaB Ta BUKOHAHHA 00OB’SI3KIB MEpe]] iIHIUMH Cy0’€KTaMU KOHCTUTYLIMHUX
BiTHOCHMH (IIO3UTHUBHA BIANOBIAAIBHICTH), @ TaKOX TOTOBHICTh HECTHU
BIIMOBIIAJILHICTh 32 BUMHEHHS KOHCTUTYI[IMHUX MPABOMOPYIIEHb y cdepi
3aXUCTY CYCIHIIBbHOI MOpaJii (HeraTMBHA BIIMOBIAAJBHICTS).

OTmxe, OpUAMYHA BIANOBIIAILHICTh 3a IMOPYIICHHS 3aKOHOJABCTBA Y
cepi 3axUCTy 3acaj CyCIiIbHOI MOpallli 3HaXOAUTh CBiM BUSB came Yy (opmi
KOHCTUTYIIIHHOI, @ HE KOHCTUTYIIMHO-TIPAaBOBOi BIAMOBIIAIBLHOCTI 1 BOJOJIE
Opy [bOMY crielU(IYHUMHU OCOOJIMBOCTSAMHU Ta MEXaHI3MOM peaizarlii.
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Ilpunxan I1. Oco0JuUBOCTI HPUINYHOI BIANOBIIAJBLHOCTI 32 NOPYUIEHHS
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3aKOHOABCTBA y c(epi 3aXUCTy cycniiibHOI MopaJi. — CtarTs.

VY crarTi aBTOp JAOCHIKYE TMOHATTS Ta OCOOJMBOCTI IOPUIUYHOT BIAMOBIAATBHOCTI
3a MOPYIICHHS 3aKOHOJIABCTBA y cdepi 3aXHCTy CYCHUTLHOI MOpalli, pO3KPUBAE CYTHICTh
MEeXaHI3My peasi3alii OpUIUYHOI BIJIMOBIAAIBHOCTI 3a MOPYIICHHS 3aKOHOJABCTBA Yy
chepi 3aXUCTy CYCIUIBHOT MOpaJll Ta XapaKTepU3ye HOro CKIII0B1 €IEMEHTH.

Knrouosi crnosa: cycniibHa Mopaib, 3aKOHOJIABCTBO, IOPUANYHA BiAMOBIAAIBHICTD,
MeXaHi3M peaizallii OpUANYHOI BiAMOBIJAIBHOCTI.

AHHOTALUSA

Ilpunxan U.U. Oco0eHHOCTH HOPHUINYECKON OTBETCTBEHHOCTH 32 HApYyLICHHUe
3aKOHOAATEJbCTBA B c(epe 321U THI 001IeCTBEHHOI MopaJu. — CtaThs.

B CTaTheC aBTOp HCCICAYCT ITOHATHUC )51 OCOOCHHOCTH IOpHHquCKOﬁ
OTBCTCTBCHHOCTH 3a HAPYHICHUC 3aKOHOAATCIbCTBA B C(bepe 3alIUThI O6Hl€CTBGHHOﬁ
MOpaJIk, paCKpbIBACT CYIIHOCTb MCXaHU3Ma pCaJIn3alliU I-OpPIIIH‘IGCKOﬁ OTBCTCTBCHHOCTH
3da HApYHICHHUC 3aKOHOAATCJIbCTBA B cq)epe 3alIUThI 06HI€CTB€HHOﬁ MOpalIn H
XapaKTCPHU3YCT €Iro COCTABHLIC 3JICMCHTHI.

Knroueswvle cnosa: 06[[IGCTBGHHa}I MOpaJlb, 3adKOHOAATCJILCTBO, NOPHUINYCCKAA
OTBCTCTBCHHOCTb, MCXaHNU3M PCAIN3AlTNN IOpHI[H‘IGCKOfI OTBCTCTBCHHOCTH.

Summary

Prypkhan I.1. Features of legal responsibility are for violation of legislation in
the field of defense of public morality. — Article.

In the given article the author investigates a concept and features of legal
responsibility for violation of legislation in the field of defense of public morality, exposes
essence of mechanism of realization of legal responsibility for violation of legislation in
the field of defense of public morality and characterizes him component elements.

Key words: public morality, legislation, legal responsibility, mechanism of
realization legal.
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